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CURRENT EVENTS. 





ADULTERATED Mitk.—The Dairy Commis- 
sioner of New York has filed an elaborate re- 
port, in which he advocates a State control of 
milk animals, to the end of preventing the 
sale of milk from tuberculous cows to the so- 
called milk cure establishments — whatever 
they are—where milk in large quantities is 
purchased and fed to infants. The Balti- 
more Sun makes a candid confession that the 
laws of Maryland are inadequate to protect 
consumers from the adulteration of milk; 
and the same, we apprehend, may be said of 
the laws of many other States. The subject 
of the inspection of food is one to which the 
the American people have not yet turned their 
attention in that practical and thorough way 
in which the subject is handled in France and 
in other States of Continental Europe. Leg- 
islative efforts in this behalf in New York 
have received a severe set back by two deci- 
sions in that State protecting bogus butter 
‘and adulterated tea.? 





JupGEs IN AN Unusuat Roxie. — Judges 
sometimes figure in their courts in an unusual 
role. The Judge of the Police Court of At- 
lanta, Georgia, was recently bound over to 
answer in his own court the charge of fight- 
ing. A Circuit Judge in Missouri was not 
long ago indicted bya Grand Jury of his 
own court for drunkenness in office. The 
judge, who was upon the bench when the in- 
dictment was returned, pleaded with the 
grand jurors to reconsider the matter and ig- 
nore the indictment. But they were obdu- 
rate. The case having been continued, at a 
subsequent term the judge retired from the 
bench, called another judge to preside tem- 
porarily in his place, and then the prosecut- 
ing attorney entered a nol. pros. Speeches 
were made by prominent members of the bar, 
after which the court resumed its usual course 


1 Board of Health v. Purdon, 1 Eastern Repr.9; 21 
C. L. J. 148; People v. Marx, 21 C. L. J. 337. 
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of business. The true inwardness of the 
case probably was that the grand jury hap- 
pened to be composed of a number of ex- 
treme temperance reformers. 


~ 





Tue Orrice or Assistant Brier Maker.— 
We get frequent letters from valued subscri- 
bers, mostly in country places, stating that 
they have a case which presents a given state 
of facts, and,asking us to refer them to any 
authorities which will help them out with it. 
We get such a ‘‘run’’ of these letters that we 
have not time to send even formal answers to 
them. Our well meaning friends who send 
these requests are evidently in trouble, and 
do not stop to consider the draft they are 
making upon our time and resources. In 
many cases an intelligent answer to one of 
these letters would involve several days con- 
sumed in briefing a case. If we were to 
take upon ourselves the burden of complying 
with these requests, the editorial force of this 
journal would be converted into a bureau of 
assistant brief-makers, and gratuitous brief- 
makers at that. This, even supposing that 
we received a compensation in an indirect way, 
in the patronage bestowed on the JourRNAL, 
would be doing injustice to the legal profes- 
sion, because it would subject lawyers who 
write opinions for fees to the competition of 
lawyers who write them gratuitously. The 
most that.we can do in these cases, is to pub- 
lish such inquiries in our department of que- 
ries and answers, and to publish such answers 
to them as any of our learned subscribers may 
see fit to send. In this way, if we mistake not, 
all of the inquiries which have been published 
in this journal for several months past have 
received answers, and some of them several 
answers. We have sometimes had doubts 
whether it was not an infringement upon the 
rights of the profession even to keep up this 
department of queries and answers, except 
in respect to mere points of practice; but as 
we have had the example of one of the lead- 
ing professional journals in England, where 
professional opinion upon such subjects is 
much more strict than with us, we feel at lib- 
erty to go on, especially as we have received 
no complaints from any quarter. 





——_— 
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NOTES OF RECENT DECISIONS. 





Corporation. [Directors — Trustees. | 
In wHat SENSE THE Directors oF A CorPoR- 
ATION ARE TRUSTEES FOR ITS CREDITORS.— 
That the directors of a private corporation 
are trustees for its creditors is a doctrine fre- 
quently met with in books, but just in what 
sense they are such trustees is a matter in- 
volved in some confusion. While the cor- 
poration is a going concern, solvent and un- 
embarrassed, it cannot be said that its di- 
rectors are trustees for its creditors in any 
proper sense in which the word trustee may 
be used. They are merely the trustees for 
its share-holders and the agents of the cor- 
poration itself, considered as a person. But 
when the corporation becomes insolvent, then 
there is a general consensus of opinion to the 
effect that the assets of the corporation in 
their hands become impressed with a trust, 
primarily to be executed for the creditors 
and secondarily for the share-holders. Just 
at what point in the downward road toward 
insolvency the relation of the directors shifts 
from that of trustees primarily for the share- 
holders to that of trustees primarily for the 
creditors, is a question involved in much dif- 
ficulty. Nor is it clear in how strict a sense 
they are to be deemed trustees for its credit- 
ors, even after it has become insolvent and 
ceased to do business. On principle, how- 
ever, there can be but one answer to this 
question. They then become trustees for 
its creditors in the same strict sense in 
which an executor or administrator is trustee 
for the creditors of the estate in his hands. 
They then have but one duty remaining to 
perform, and that is to wind up the estate, 
convert the assets into. money, and distribute 
the money pro rata to the creditors of the 
corporation primarily, and, after they are 
fully satisfied, to the shareholders. When 
the period arrives at which they assume this 
relation, they are clearly disabled either from 
giving a preference to share-holders over the 
creditors at large, from putting the share- 
holders on an equal footing with the cred- 
itors at large, or from taking to them- 
selves any advantage or preference over such 
creditors. These principles are _ clearly 
brought out by the Supreme Court of Wis- 
consin in the case of Haywood v. Lincoln 





Lumber Co..? where the court holds that, af- 
ter insolvency of the corporation, its direc- 
tors cannot take to themselves a mortgage of 
its assets securing themselves as its creditors. 
‘‘In such a case’’ the court say: ‘‘The au- 
thorities seem to be uniform that the direc- 
tors and officers of the corporation are trus- 
tees of the creditors, and must manage its 
property and assets with strict regard to their 
interests ; and, if they are themselves credit- 
ors while the insolvent corporation is under 
their management, they cannot secure to 
themselves any preference or advantage over 
other creditors. The directors are, then, 
trustees of all the property of the corpora- 
tion, for all of its creditors, and an equal 
distribution must be made, and no prefer- 
ence to any one of the creditors, and much 
less to the directors or trustees, as such. I 
have carefully examined all the authorities 
cited on both sides touching this principle, 
and find it recognized in every case. Many 
of the authorities cited by the learned coun- 
sel of the appellants as holding a contrary 
doctrine, state this doctrine as fully estab- 
lished, and cite many of the authorities in its 
favor cited here by the learned counsel of the 
respondents, and cases are made an excep- 
tion only because, in their facts, this prioci- 
ple has no application. It is reiterated in 
the text of elementary works, and numerous 
cases are cited to sustain it.’ A few only of 
the cases holding this principle will be cited 
here, but many others may be found in the 
brief of counsel and elsewhere too numerous 
for citation. I have been unable to find a 
single case, which in its facts is like this, in 
which this doctrine is even questioned and 
was not strictly applied: But there is anoth- 
er principle equally unquestionable which 
renders the mortgage in suit void. The di- 
rectors and officers made the mortgage, or 
directly caused it to be made, to them- 
selves. They occupied a fiduciary relation 
to the corporation, its stockholders, and 
its creditors, and they had no right to 
use such relation and their official position for 


226 N. W. Repr. 184, 186. 

3 Mor. Priv. Corp. 579, 80, 81. 

4 Marr v. Bank, 4 Cold. 471, 484; Koehler v. Iron Co., 
2 Black. 715; Curran v. Arkansas, 15 How. 306; Rich- 
ards v. Insurance Co., 43 N. H. 263; Bradley v. Farwell, 
Holmes, 433: Drury v. Cross,7 Wall. 299; Paine v. 
Railroad C6., 31 Ind. 353; Gas-light Co. v. Terrill, L. 
R. 10 Eq. 168. 
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their own benefit, to the injury of others in 
equal right. This principle was applied to 
the taking of a mortgage by the directors on 
the property of the corporation to secure their 
liability as sureties, upon a note of the cor- 
poration, in Corbett v. Woodward,’ which is 
a strong case, and very similar is the case of 
Koehler v. Iron Co., supra.® But it is really 
unnecessary to cite cases from abroad when 
the same principles have been established in 
our own cases, as in Cook v. Berlin Woolen 
Mills,? and Pickett v. School District.® 
Directors, officers, and agents, and other like 
trustees, cannot mortgage or convey to them- 
selves any more than one can contract with 
himself. The idea that the same persons 
constitute different identities of themselves by 
being called directors or officers of a corpora- 
tion, so that, as directors or officers, they can 
convey or mortgage to or contract with them- 
selves as private persons, is in violation of 
common sense.”’ ® 





—_ 


Liquor Laws. [Manpamus.] Manpamus 
to Compet City Councit TO APPROVE THE 
LicensE Bonp TENDERED BY A MARRIED 
Woman.—In Amperse v. City of Kalamazoo,” 
two questions came before the Supreme Court 
of Michigan: 1. Whether a married woman 
is entitled to give the bond prescribed by the 
statute of that State as the condition upon 
which a license is granted to sell intoxicating 
liquors. 2. Under what circumstances the 
common council of a municipal corporation 
will be compelled by mandamus to approve a 
bond tendered under such a statute. Upon 
the first question the court held, in an opinion 
by Morse, J., that a married woman living 
with her husband may carry on the business 
of selling liquor in Michigan, and execute 
the bond required by the statute. Upon this 


55 Sawy. 403. 

6 See, also, Mor. Prix. Corp. 243; Hoyle v. Railroad 
Co., 54 N. Y.314; Railway Co. v. Poor, 59 Me. 277; 
Butts v. Wood, 38 Barb. 188; Railway Co. v. Huxon, 
19 Eng. Law & Eq. 365; Scott v. Depeyster, 1 Edw. 
Ch. 513; and Verplanck v. Mercantile Ins. Co., Id. 85; 
Railway Co. v. Magnay, 25 Beay. 586; 1 Perry, Trusts 
§ 194, and cases cited. 

743 Wis. 434. 

825 Wis. 553. 

9 In re Taylor Orphan Asylum, 36 Wis. 552, and cases 
above cited. See 1 Perry, Trusts, § 207,and Mor. Priv. 
Corp. § 245; Bank v. Loan & T. Co., 16 Wis. 629; Coal 
Co. vy. Sherman, 30 Barb. 553. 

10 26 N. W. Repr. 


point the court say: ‘‘We cannot consider 
the moral effect or policy of permitting a 
married woman to engage in the business of 
vending liquors at wholesale or retail. The 
statute has made the sale of intoxicating 
drinks, under certain restrictions and condi- 
tions; a legal business, and we must consider 
the right of a married woman to engage 
therein upon the basis that the traffic is a 
legal one. If hurt come to the social and 
domestic relations of life in any community 
thereby, the remedy is in the legislature and 
not in the courts. We must administer the 
law as we find it, if notin conflict with the 
constitution of our State. The right of a 
married woman to engage in and carry on 
any legal business in her own right, and in 
her own name, is no longer an open question 
in this State. It is not pretended that she 
has not her husband’s consent to carry on the 
business. On the contrary, it appears from 
all the circumstances that he is willing.” 
And, if her husband has no objection, she 
can give her personal services in any business 
she chooses, and appropriate to herself as her 
own property the avails thereof.” There is 
no reason why she could not obligate herself 
as principal upon a liquor bond. If she 
were about to engage in any other business, 
it would not be contended that she lacked 
power to bind herself by promissory note, or 
in any other way, in order to procure goods 
or materials with which to begin business. 
The business of selling liquor under our pre- 
sent laws must be treated precisely the same 





as any other legitimate employment.’’ Upon 
the second point the court lay down the rule 
that, where a municipal council capriciously 
refuse to approve a liquor dealer’s bond, 
tendered to them in proper form, with a 
sufficient penalty and with responsible sureties 
who are residents of the municipality, they 
will be compelled to approve it by manda- 
mus. 


1 Tillman y. Shackleton, 15 Mich. 447; Mason vy 
Dunbar, 43 Mich. 408; s.c.5 N. W. Rep. 432; Gillam 
v. Boynton, 36 Mich. 236; Carew v. Mathews, 49 Mich. 
302; 8. Cc. 13N. W. Rep. 600; Rankin v. West, 25 Mich. 
195. 

12 Mason v. Dunbar, 43 Mich. 408; s. c.5 N. W. Rep. 
432; Meriwether v. Smith, 44 Ga. 541; Peterson v. 
Mulford, 36 N. J. 481. : 

18 On this point the court cite: Parker v. Portland, 
54 Mich. 308; s. c. 20 N. W. Repr. 55; Mixer v. Super- 
visors, 26 Mich. 422; State v. Lafayette Co. Court, 41 





Mo. 221, 227; ex parte Candee, 48 Alu, 386, 
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FENCE LAW. 





§ 1. Common Law. 

§ 2. American Rule. 

§ 8. Herding on Another’s Land. 
§ 4. Waiver of Statutory Rights. 
§ 5. Common Fields. 

§ 6. Inside or Interior Fences. 
§ 7. When duty to Fence Arises. 
§ 8. Division Fence—W hat is? 
§ 9. Encroachment on Another’s Land. 
§ - Lawful Fence, What is? 
§ 11. Contribution. 

§ 12. Removal of Fences. 

§ 18. Apportionment of Division Fences. 

§ 14. Fence Viewers. 

§ 15. Defective Fences—Rights and Remedies. 
§ 16. Actions for Damages—Parties. 

§ 17. Control of Unfenced Land. 

§ 18. Fence as a fixture. 
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§ 1 Common Law.—The common law re- 
quired the owner of domestic animalsto restrain 
them from entering upon the lands of others. 
If he failed to do so, and they did damage to 
or upon the land of another, he was liable for 
such damage, unless such land owner was 
bound by agreement or prescription to pro- 
tect his own land by fencing the same. But 
independent of a special agreement or pre- 
scription, the land owner was under no obli- 
gation or duty to fence his premises. If cat- 
tle trespassed on his land he could sue the 
owner or distrain the cattle. One owner 
could not compel an adjoining owner to con- 
tribute anything towards the construction or 
maintenance of a fence between their lands. 
If one wanted a fence he must build it him- 
self, and on his own land. He could not 
place one half of it on the other’s land. 

§ 2. American Rule.—The rule of the com- 
mon law was thought by the colonists not to 
be suited to a new and sparsely settled coun- 
try. Here there were immense tracts of un- 
cultivated lands which would be none the 
worse for allowing cattle to graze upon it. If 
not so pastured its luxuriant herbage must go 
to waste. They concluded that their wants 
and necessities justified a change from the old 
rule, so that the grass of the unfenced and 
uncultivated lands should be made to contri- 
bute to the wealth of the community. The 
changes made in the original colonies were 
not so radical in character as those subse- 
quently adopted in. the west. In the east, 
the change consisted chiefly in imposing a duty 
on adjoining owners to construct on the line 
between their respective lands a division fence ; 





leaving the common law in full force in other 
respects. In the west, the common law rule 
was abolished as to outside fences; and the 
land owner was denied redress for injuries 
done by roaming cattle, unless his premises 
were enclosed by such a fence as the statute 
prescribed. In addition laws were adopted 
by nearly all the the western States requiring 
adjoining owners to make equal contribution 
towards constructing and maintaining division 
fences. These distinctions should be borne in 
mind, for the law of division fences is sub- 
stantially the same in all the States; while 
the law of outside fences is peculiar to the 
west. Hence cattle cannot, inthe east, law- 
fully graze upon a public highway or the land 
of another ;! while in the west, they may roam 
at will upon the highways and unenclosed 
lands of others.? In the east he is not bound 
to fence except against such cattle as are law- 
fully on the adjoining premises ;* while in the 
west (at least until the adjoining premises 
are enclosed) he must fence against the intru- 
sion of all cattle; for the owner is not bound 
by anything, but the division fence law, to 
keep them on his own lands. 

§ 3. Herding on Another’s land.—It is to be 
observed of these statutes that, while they do 
not require the owner to restrain his cattle 
from passing of their own will upon the un- 
fenced lands of others, they give him no au- 
thority to drive them there. The land owner 
may distrain cattle turned on his premises by 
their owner, although his fences are not such 
as the law requires.‘ So, although the land 
is unfenced and uncultivated, yet the owner 
of cattle will be liable if he drives them 
there without permission of the land owner.’ 
The law requiring a lawful fence as a prere- 
quisite to the recovery of damages gives no 
rights upon another’s land, whether fenced 
or not. But for such wilful trespasses the 
land owner is entitled only to his actual dam- 


1 Stackpole v. Healy, 16 Mass. 36; Weymouth v. 
Gile, 72 Me. 446; Wells v. Howell, 19 Johns. 385. 

2 Seeley v. Peters, 5 Gilm. 130; Wells v. Beal, 9 Kan. 

Re P 


3 Lord v. Wormwood, 29 Me. 282; Lyman v. Gibson, 
18 Pick. 422; Mills v. Stark, 17 Am. Dec. 444 (4 N. H. 
512.) 

4 Melody v. Read, 4 Mass. 471. 

5 Delany v. Errickson, 11 Neb. 533; Logan v. Ged- 
ney, 38 Cal, 579. See Powers v. Kindt, 13 Kan. 74. 

6 Caulkins v. Matthews, 5 Kan. 191; U.P. R. Co. v. 
Rollins, Id. 167. 
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ages, and not to any of the penalties and 
scribed by the fence laws.’ 

§ 4. Waiver of Statutory Rights.—Although 
the statute may prescribe what constitutcs a 
lawful fence and require the land owner to 
show that he had a lawful fence in order to 
recover for the trespasses of live stock, yet 
adjoining owners may waive the statutory re- 
quirements and agree on something different.*® 
Where they agree as between themselves that 
they will build no fence and each will keep 
up his own stock, there is upon both a like 
obligation, which the law will enforce by an 
action for damages.® And such an agree- 
ment would be valid though not in writing." 
But either party to such an agreement may 
put an end to it at any time by giving the 
other notice unless there is something in the 
agreement to estop him.” By accepting a 
deed which imposed on the grantee the duty 
of fencing the land, the grantee is estopped 
from distraining cattle which trespass on his 
land for want of a fence.” 

§ 5. Common Fields.—An agreement be- 
tween owners that they will include their lands 
in one field and dispense with inside fences 
is valid, and one will be liable to the other if 
he allows his cattle to run in the field in vio- 

lation of such an agreement.” Premises sep- 

arated by a hedge, which is insufficient to 
turn stock, is to be considered as enclosed in 
common.'* One owner of lands enclosed in 
common cannot confer on a third person any 
greater rights in respect to turning in stock 
than he possesses himself.“ But if one turns 
his stock on an outside range and they break 
into the common enclosure in consequence of 
a defective fence he is not liable for the dam- 
age.'6 

§ 6. Inside or Interior Fences.—Our stat- 
utes were intended to regulate outside and 
division fences. They have no application to 


7 Dent. v. Ross, 52 Miss. 188. 

8 Albright v. Bruner, 14 Il. App. 319. 

® Dent v. Ross, 52 Miss. 188; Milligan v. 
68 Pa. St. 235. ° 

10 Bills v. Belknap, 38 Iowa 225. 

1 Stone v. Wait, 50 Vt. 663. 

12 Miner v. Deland, 18 Pick. 266. 

18 Broadwell v. Wilcox, 22 Iowa 568; Winters v Ja- 
cobs, 29 Iowa 115. See Scott v. Dickinson, 14 Pick. 276. 

M4 Miner v. Bennett, 48 Iowa 635. 

Daniel v. Aholtz, 81 Ill. 440. See Harper v. Kit- 
tredge, 16 Vt. 677. 

% Cole v. State, 72 Ala. 216. 


Wehinger, 





inside fences." It has been said that the 
rule of the common law, requiring the owner 
to restrain his cattle, remains in full force as 
to interior fences ;!* and that as to trespassing 
cattle the occupant of one part retained 
all his common law rights and remedies against 
the other,” But that view seems to ignore 
the spirit of our fence laws, which regards it 
as the duty of an occupier to do something 
towards the protection of his lands as against 
the cattle of another. 

§ 7. When Duty to Fence Arises.—The fence 
laws only relate to outside and division 
fences. But the law of outside fences 
imposes on the land owner no duty of fencing. 
He is left by it at entire liberty to fence or 
not; only, if he does not fence he cannot re- 
cover such damages as his crops may sustain 
from roaming stock.” So long as he leaves 
his lands unenclosed he takes the risk of oc- 
casional intrusions thereon by the animals of 
others running at large.“ But while the law 
of outside fences allows the land owner the 
choice of fencing or submitting to the depre- 
dation of roaming cattle; the law of division 
fences makes it compulsory on him to do his 
part in making and repairing fences on the 
line between his lands and those of others. 
The contingencies which create the duty of 
fencing vary in the several States. The stat- 
utes in none require the owner of land to con- 
tribute towards the construction or mainten- 
ance of division fences so long as he allows 
his land to lie out to public commons. But 
some require contribution as soon as his land 
ceases to be a public common; others as soon 
as the land is enclosed, or is improved, or be- 
comes a cultivated field. The owner of wood- 
ed land, which he used asa sugar bush and 
wood lot, is not exempt under a statute ex- 
empting lands which ‘‘lie open as a public 
common.’’” But if part of one’s land lies 
out to public common he is not obliged to 


Wing, 3 Mich. 168; Reddick v. New- 
Meyers, 20 Iowa 378; 


17 Johnson v. 
burn, 76 Mo. 424; Herold v. 
Cooley on Torts 338. 

18 Myers v. Dodd, 9 Ind. 290; Brady v. Ball, 
319. 

19 Cook v. Morea, 33 Ind. 497. 

2 Mann v. Williamson, 70 Mo. 661; Chase vy. Chase, 
15 Nev. 259; Oil v. Rowley, 69 Ill. 469; Aylesworth v. 
Harrington, 17 Mich. 417; Morris v. Fraker, 5 Col. 425; 
Clark v. Stipp, 75 Ind. 114. See Richardson v. Mil- 
burn, 11 Md. 340._ —«. 

21 Kerwhacker v. R. R. Co., 3 Ohio St. 172. 

2 Perkins v. Perkins, 44 Barb. 134. 


14 Ind. 
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contribute on account of that part.* A lane 
between his land and that of the other is not 
‘improved land,’’ so long as the public can 
use it at pleasure.* A cultivated field was 
held to include a townlot;* and, also, to in- 
clude land fenced, cleared and used for cul- 
tivation, although nothing is growing in the 
enclosure at the time.* ‘‘Cleared ground 
under cultivation’ does not include pasture 
lands.” Land may be ‘‘enclosed’’ without 
being surrounded by a lawful fence.” When 
the statutory obligation to fence has once 
arisen it will continue until the owner has ob- 
tained a discharge in some manner authorized 
by law, (which consists usually of notice for 
a prescribed period.) He cannot escape the 
obligation by abandoning the use or enclosure 
without pursuing the statutory steps for open- 
ing the enclosure.” When the division fence 
was destroyed by fire it was held that he was 
bound to contribute towards its restoration ;*” 
but when it was destroyed by a flood it was 
held that he was not bound to aid in restoring 
it, but might build on his own land, 
leaving a lane between the new fence and the 
line where the division fence had stood.* 

§ 8. Division Fence, What is?—As the name 
implies a division fence is one built along the 
boundary line between adjoining proprietors. 
It is in contemplation of law on the true line, 
although it be a worm or zigzag fence, cross- 
ing the line from side to side alterately.” 
One may occupy the necessary land on each 
side of the true line for such a fence, although 
it encloses parts of the adjoining tracts.* 
One proprietor may place half of a fence of 
reasonable dimensions on the land of the other ; 


% Jones v. Perry, 50 N. H. 134. 

% Rohrer v. Rohrer, 18 Pa. St. 367. See Palmer v. 
Silverthorn, 32 Pa. St. 65; Talbot v. Blacklege, 22 Iowa 
672; Otis v. Morgan, 61 Iowa 712; Chase v. Jefts, 58 N. 
H. 280. 

% State v. McMinn, 81 N. C. 585. But see Staub v. 
Fantz, 11 Heisk. 766. 

% State v. McMinn. sup. 

7 State v. Perry, 64 N. C. 305. 

% Hoenig v. Hornberg, 24 Minn. 367. 

2 Hoenig v. Hornberg, sup.; Field v. Proprietors 
&c.,1 Cush. 11. But see Minor v. Bennett, 45 Iowa, 
635. 


% Rhodes v. Mummery, 48 Ind. 216. 
31 Painter v. Reece, 2 Pa. St. 126. 
v. Russell, 35 Am. R. 40. (63 Ala. 356.) 
8 Ferris v. Buskirk, 18 Barb. 397. 

% Ferris v. Van Buskirk, sup.; Patterson v. Lancy, 
48 Mo. 380. Contra Morton v. Reynolds, 46 Am. R. 
776. (45 N. J. L. 326.) 


See Antomarchi 





or if a ditch be the most suitable mode of separ- 
ating their lands he may cut one half on his own 
land and one half on the land of the other.* So 
one may enter on the land of another to make 
needed repairs of the division fence without 
being a trespasser.” But if more than half 
the fence is built on the land of one without 
his consent, he may remove the excess; and 
if necessary to its removal may take all of it 
down.* If one by mistake has built his fence 
on the other’s land he may remove it in a 
reasonable time after discovering his mis- 
take.” There is a conflict as to whether any- 
thing can be regarded as to a division fence 
unless it stand on the true line. It has been 
ruled that unless it is on the line it is not a di- 
vision fence; that the fence laws are not ap- 
plicable to it; and that the owner was not 
liable for removing it without giving the stat- 
utory notice, although the fence stood near 
to and parallel with the line and had been 
treated as a division fence.® If not on the line 
he does not make it a division fence by giving 
the other permission to connect with it.™ He 
on whose land it stands is not subject to the 
penalties prescribed by the fence law for re- 
moving it.“ On the other hand, it has been 
ruled that, if the fence be placed on an agreed 
line, the builder can compel contribution by 
the other owner, whether it be on the true 
line or not.“ It is a division fence if built 
pursuant to an agreement between the own- 
ers.” Although it does not conform to the 
boundary, if it be treated as a division fence 
that makes it so.“ But the builder cannot 
compel contribution, where the fence is not 
on the line, unless the other has assented 
to its construction elsewhere than on the 
line.# 


% Newell v. Hill, 2 Metc. (Mass.) 180. See Oat v. 
Middleton, 2 Miles 247. 

35 Henry v. Jones, 28 Ala. 385; Carpenter v. Halsey, 
60 Barb. 45. 

3% Sparhawk v. Twichell, 1 Allen 450. 

37 Matson v. Calhoun, 44 Mo. 368. See Blair v. Wor- 
ley, 1 Scam. 178. 

38 Sims v. Field, 74 Mo. 139; Jeffries v. Burgin, 57 
Mo. 327. 

39 Sims v. Field sup. 

4# State v. Watson, 86 N. C. 626. 

41 Oxboro v. Boesser, 30 Minn. 1. 

42 Avary v. Searcy, 50 Ala. 54. 

48 Robb v. Brachman, 24 Ohio St. 3. See Stewart v. 
Carlton, 31 Mich. 270; McNally v. O’Brien, 88 Ill. 287; 
Stallcup v. Bradley, 3 Coldw. 406. 

“ Kennedy v. Owen 131 Mass. 431. 
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§ 9. Encroachment on Another’s Land.— 
Although a division fence may be placed 
partly on the land of the adjoining owner, 
yet that rule being statutory does not apply 
to fences meeting on the front line of adjoin- 
ing premises.” One who encloses up to a 
fence already erected may insert the rails of 
his fence into the division fence; and if they 
project a small distance it falls within the 
maxim de minimis.“ But he would have no 
right to build on the other’s land, even a few 
feet, to enclose a gap between their fences ;” 
nor could he sustain an action against such 
other for throwing down such extension, even 
when the motives were malicious.“ If one 
gives the other permission to join to a fence 
standing on the land of the former he cannot 
revoke the license, or throw down the exten- 
sion, until he has given reasonable notice, so 
that the other may protect his land.” But a 
sale by the former of his land would revoke 
the license.” 

§ 10. Lawful Fence, What is?—The de- 
sign of the fence law was to secure a fence 
that would turn ordinary stock, domestic 
animals, that were not breachy or unruly. 
The statutes generally define what shall 
constitute a lawful fence. When that is 
done the only test whether it is ‘‘ horse 
high, bull strong and pig tight’’ is whether 
it is such a fence as the statute prescribes. 
In some States the statutes prescribe what 
shall constitute a lawful division fence 
without defining what shall be a lawful out- 
side fence. In that case an outside fence is 
sufficient when it is high enough to turn or- 
dinary stock, although not as high as is re- 
quired for a division fence.*! Where the 
statute did not prescribe what would consti- 
tute a lawful fence, an instruction that a fence 
was sufficient which would prevent the break- 
ing in of stock not breachy, was approved as 
stating the law correctly.” But if the law 
prescribes the height of a fence, the land 


4 Warren v. Sabin, 1 Lans. 79. 

4# Dysart v. Leeds, 2 Pa. St. 488. 

47 Smith y. Johnson, 76 Pa. St. 191. 

# Smith v. Johnson, sup. See State v. Hendrick, 3 
Jones L. 375; Clowers v. Sawyers, 1 Head. 156. 

49 Sims v. Field, 74 Mo. 139. 

® Houx v. Seat, 26 Mo. 179. 

8 Scott v. Buck, 85 Ill. 334; Scott v. Wirshing, 64 II. 
102. 

8 Scott v. Wirshing, sup. For definition of fence, see 
Allen v. Tobias, 77 Ill. 169. 





owner cannot recover for damages done by a 
cow without showing that his fence was of the 
statutory height, although the cow was 
breachy, and her vicious habits known to her 
owner.” Although the statute define what 
will constitute a lawful fence, yet a bluff, a 
a hedge, a trench, a trestle, or the like, will 
answer as a substitute for the statutory fence, 
provided it is as strong and secure.” If it 
is such a fence as farmers of practical know]- 
edge and experience would consider sufficient 
to protect crops it will answer, although not 
such a fence as the statute prescribes.” But 
a water course over which hogs are accus- 
tomed to pass is not a good and sufficient 
fence.” As the land owner is not required 
to fence against any but domestic animals, he 
may recover for damages done by a buffalo 
bull or other animals, ferae naturae, without 
showing that his fences are lawful.” 

§ 11. Contribution.—When the obligation 
to build has arisen the owner will be compelled 
to pay for half of a fence put by the adjoin- 
ing proprietor on the boundary line between 
their premises, although it may not be a legal 
fence.** So he must pay for half of a hedge, 
although there are gaps in it, where from 
the nature of the ground it would not grow.® 
So, although the fence is more expensive than 
that required by statute he is not thereby ex- 
cused from paying his share.” Nor is he ex- 
cused because the line is in dispute, if there 
is in fact a division fence.“ Nor is he ex- 
cused because it does not conform to the 
boundary, if it was recognized and treated as 
a division fence.” But the fence laws were 
designed to apply to agricultural lands, not 
town lots; and owners of lots cannot enforce 


53 Runyan Vv. Patterson, 87 N. C. 343. See Adams v. 
McKinney, Add. 258; Barnum vy. Vandusen, 15 Conn. 
200; Moore v. White, 45 Mo. 206; Kerwhacker v. R. R. 
Co., 3 Ohio St. 172. 

54 Hilliard v. R. R. Co., 37 Iowa 442; Phillips v. Oys- 
ter, 32 Iowa 257. See Miner v. Bennett, 45 Iowa 635. 

55 Race v. Snyder, 10 Philad. 583. See Hinshaw v. 
Gilpin, 64 Ind. 635. 

56 State v. Land, 8 Ired. L. 229; Lamb v. Hicks, 11 
Metc. 496. See Jones vy. Witherspoon, 7 Jones L. 555; 
Soule v. Barlow, 48 Vt. 132; Tripp v. Hazell, 1 Strobh 
1738. 

57 Canefox vy. Crenshaw, 24 Mo. 199. 

58 Ketchum vy, Stolp, 15 Ill. 341. 

59 McKeever v. Jenks, 59 Lowa 300. 

© Robb v. Brachman, 24 Ohio St. 3. 

61 Shriver v. Stephens, 25 Pa. St. 78. 

6 Robb v. Brachman, sup. 








200 


THE CENTRAL LAW JOURNAL. 


[No. 9. 








contribution.“ The expense of building and 
repairing should be borne equally by the ad- 
joining proprietors.“ But the occupants 
of unenclosed lands are not obliged to aid in 
keeping up fences on their boundary lines.© 
Nor are owners of land along a public or pri- 
vate way adjoining owners within the meaning 
of the statute.“ Unless a special contract 
exists between the parties in regard to build- 
ing, the statutory remedy must be resorted to 
in enforcing contribution.” The owner of 
enclosed land when in possession is the party 
to make contribution; but when the owner is 
not in possession it is the duty of the occupier 
to keep the fences in repair. A mere fore- 
man or employee is not liable because of the 
failure of his employer to keep up the fences.® 
The liability of the owner or occupant of land, 
which has lain unenclosed, becomes fixed as 
soon as he encloses the same.” In Illinois, 
it was held that the obligation to contribute, 
when it had attached was a chose in action 
and that the grantee of one who had built a 
division fence does not succeed to the rights 
of his grantor to enforce contribution, where 
the obligation had arisen before the grant ;7 
but in Missouri, it was held that the right of 
contribution passed under the deed as an in- 
cident to the land and might be enforced by 
the grantee.” But the rights of parties with 
respect to contribution may be enlarged or 
restricted by special agreement or prescrip- 
tion; for a party may be bound in either of 
these ways to build when there is no statutory 
obligation. Such a prescription rests on the 
theory that by the terms of some former grant 
the burden was imposed on the owner of one 
tract to fence between it and another tract.” 
Under our system of conveyancing there is 


63 Lightfoot v. Grove, 5 Heisk. 473; Brooks v. Allen, 
1 Wis. 127. But see State v. McMinn, 81 N. C. 585. 

64 Rohrer v. Rohrer, 18 Pa. St. 367; Hewitt v. Jewell,. 
59 Iowa 37. 

6 Bechtel v. Neilson, 19 Wis. 49; Miller v. Sanborn, 54 
Vt. 582; Wiggins v. Baptist Soc., 43 N. H. 261. 

6 Chambers v. Matthews, 18N. J. L. 368; Bland v. 
Hoxenburgh, 39 Iowa 532. 

& Burr v. Hames, 12 Neb. 483. See Moore v. Levert, 
24 Ala. 310. 

6 Tewskberry v. Bucklin, 7 N. H.578. See Bronk v. 
Becker, 17 Wend. 320. 

6 State v. Taylor, 69 N. C. 543. 

70 Field v. Prop’r. 1 Cush. 11; Hall v. Andrew, 75 
Ill. 252. 

71 Hall v. Andrew, sup. 

72 Brawner v. Laughton, 57 Mo. 516. 

73 Rust v. Low, 6 Mass. 90. See Miner vy. Deland, 18 
Pick. 266. 





very little basis for such presumptions; yet 
it has been held that one had thus become 
bound to maintain specific portions of a 
fence ; * and that parol proof of usage was 
competent to show a prescription.” 

§ 12. Removal of Fences.—A division fence 
is the joint property of the adjoining owners.” 
The right of one to remove such a fence, 
without the consent of the other, is regulated 
in the several States by statutes which re- 
quire him to give notice a specified period of 
time before its removal. While it was held 
not to be criminal to break it, or knock off 
planks that the other had added to it to make 
it higher, without notice; the better view is 
that the right to tear it down does not depend 
on its ownership, and that it can only be torn 
down in the manner prescribed by statute.” 
So that it be a division fence, whether by 
agreement, acquiescence or assignment under 
the statute, it can not be lawfully removed 
without giving the statutory notice.” Unless 
the statute requires the notice to be in writing 
verbal notice is sufficient. One may with- 
out notice take it down for the purpose of re- 
building with other material.*! After part 
is assigned to one to keep in repair, the other 
is not a joint owner with him in the material 
of which the fence was made.” One who 
plants a crop after the other had wrongfully 
removed the fence protecting one side of the 
land cannot recover damages from the wrong- 
doer because of injuries of cattle to such 
crop.™ So, where the owner of the fence 
allowed another to connect with it, but be- 
fore the other had completed his enclosure 
removed it, without notice, he was not sub- 
ject to the statutory penalty.“ Notice of the 
intention to remove should be given to the 
owner or occupant of the land. Where de- 
fendant has given due notice of intention to 
remove the fence the plaintiffis not entitled 


74 Harlow v. Stimson, 60 Me. 347. 

75 Heath v. Ricker, 2 Me. 72. 

7 Walker v. Watrous, 8 Ala. 493. 

77 Drees v. State, 87 Ark. 122. 

7 Sayles v. Bemis, 57 Wis. 315; Stallcup v. Bradley 
3 Coldw. 406. ’ 

7 McCormick v. Tate, 20 Ill. 335. 

8 Holliday v. Marsh, 20 Am. Dec. 578. (3 Wend. 142.) 

81 Burrell v. Burrell, 11 Mass. 294. 

82 Burrell v. Burrell, sup. 

83 Hassa v. Junger, 15 Wis. 598. 

& Grundy v. State, 63 Ind. 528. 

85 Stallcup v. Bradley, sup. See Holladay v. Marsh 
sup. 
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to any damages on account of its removal.® 
When such a fence is removed without notice 
the wrong-does is liable for such damages as 
may occur before the other has had reason- 
able time to protect his crop. Unless the 
fence is a division fence the owner may re- 
move it after giving reasonable notice, al- 
though less than the statutory period.® 
§ 138. Apportionment of Division Fences.— 
The statutes contemplate that adjoining own- 
ers will make equal contribution towards the 
building and repairing of division fences. 
This is usually accomplished by assigning to 
each a portion to build and repair. If one 
has already built the fence the other must pay 
half the value. The apportionment may be 
by agreement of parties. A division by ver- 
bal agreement is valid.” A division by ver- 
bal agreement may be revoked, however, at 
any time by application to the fence viewers 
and obtaining a statutory assignment; but 
mere notice to the other of an intention to re- 
voke is insufficient.“ The death of one party 
to an agreement, dividing a fence, does not 
annul it.” Such contracts are intended to 
define and regulate the relation of adjoining 
owners and will not survive that relation, so 
as to bind persons not similarly situated.” 
The lessee of one owner is bound by such an 
, agreement and cannot recover from the other 
damages resulting from his cattle breaking 
over the part which the landlord should have 
kept in repair. If the owners are unable to 
agree upon a division of the fence either 
party may invoke the authority of the fence 
viewers. They may be called in whenever a 
dispute arises over a division fence.™ Their 
award is conclusive upon the parties as to the 
amount of fence each shall keep in repair.” 
But as their jurisdiction only extends to di- 
vision fences, they cannot conclude parties 


8 Whalen v. Blackburn, 14 Wis. 432. 

87 Smith v. Johnson, 76 Pa. St. 191. 

8 Sims v. Field, 74 Mo. 139; Jeffries v. Burgin, 57 
Mo. 327. 

89 Ivins v. Ackerson, 38 N. J. L. 220; Guyer v. Strat- 
ton, 29 Conn, 421. See Harlow v. Stimson, 60 Me. 347. 

York v. Davis, 11 N. H. 241. 

9 York v. Davis, sup. See Stone v. Wait, 50 Vt. 663. 

# Stallcup v. Bradley, 3 Coldw. 406. 

% Bland v. Armstead, 23 Pa. St. 316. See Wilder v. 
BR. R. Co., 65 Me. 332. 

Rayner v. Chastain, 68 Ind. 376. See Stafford v. 
Ingersol, 3 Hill 38; Tewksbury v. Bucklin, 7 N. H. 518. 
“ % Burges v. Kortright, 4 Johns. 414. 

% Grey v. Edrington, 29 Kan. 208; Longley v. Hilton, 
#4 Me. 332. 





by deciding that to be adivision fence which 
is not one.” It is not one half the length of 
fence that each owner is required to build, 
but a just and equal proportion with reference 
to the costs of construction and mainten- 
ance. Where part of the fence has been as- 
assigned, subsequent viewers cannot change 
such assignment without the consent of the 
parties affected.” Nor is it necessary that 
the portion assigned to each should be con- 
tiguous; nor that the viewers should divide 
any part of the fence, except that about which 
there is a dispute.!° 

§ 14. Fence Viewers.—In the several States 
special tribunals have been created for the 
settlement, in a summary way, of the disputes 
which may arise between adjoining owners 
over their fences. They are known as fence 
viewers. In some of the States they consist 
of specified officers, while in others they are 
selected by the parties or specified officers, 
on the application of either party to the dis- 
pute. Within their sphere their decisions are 
generally conclusive on the parties. They 
possess no powers except such as the statute 
expressly confers on them. As their duties 
are judicial they must be disinterested and 
not related to the parties. If selected by 
one party, without notice to the other, their 
award will not bind the latter.'"* As to mat- 
ters of form their proceedings will be treated 
with great indulgence.” But owners in sev- 
eralty of adjoining lands should not join in 
the application for viewers.'* The application 
for viewers need not be in writing."” Their 
adjudication on the sufficiency of a fence 
should be made on a personal inspection with- 
out a formal hearing.’ Still the parties in 
interest must be notified of the intended 
hearing and given an opportunity of present- 


7 Bills v. Belknap, 38 Iowa 225. See Gallup v. Mul- 
vah, 24 N. H. 204. 

% Foote v. Dewey, 1 Hun. 529; 3 Thomp. & C. 638. 

% Alger v. Poole, 11 Cush. 450. 

100 Alger v. Poole, sup.; Prescott v. Mudgett, 13 Me. 


101 McKeever v. Jenks, 59 Iowa 300; Oxboro v. Boes- 
ser, 30 Minn. 1. 

102 Bills v. Belknap, 38 Iowa 225. 

103 Sanborn v. Fellows, 22 N. H. 473. 

104 Thompson v. Batson, 78 Ill. 277. See Franklin v. 
Wells, 6 R. I. 422. 

1065 Talbott v. Blacklege, 22 Iowa 312. 

106 Briggs v. Haynes, 68 Me. 535. 

107 Tubbs v. Ogden, 46 Iowa 134. . 

108 Tubbs v. Ogden, sup.; Fox v. Beebs, 24 Conn. 
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ing their views and protecting their rights in 
order to make the award valid.” The notice 
of the award shou'd be in writing.“° When 
the statute is silent as to length of notice, 
a party is entitled to reasonable notice.“ But 
if he attends the hearing on verbal notice and 
interposes no objection for want of proper 
notice, he waives that objection."” The view- 
ers may be convened for several purposes at 
one time.”* When they are convened for 
more than one purpose the owner is not en- 
titled to a separate notice of each particular 
purpose.“ Whenconvened for a particular 
purpose their proceedings should be restricted 
to the accomplishment of that purpose, un- 
less the parties in interest expressly consent 
to the decision of other questions.“° They 
have no power to establish disputed boundar- 
ies, or settle the rights of different claimants 
to lard.™* Their action is void if they order 
a fence built elsewhere than on the true line." 
Their decision that a specified line is the true 
line does not conclude the parties.“* But 
their decision as to the sufficiency of a fence 
is conclusive.' So it is as to the value of a 
fence assigned to the adjoining owner.'” So 
is their decision that land is wild andthe own- 
er not bound to fence.” But their award is 
only conclusive when made so by statute.” 
It is not essential that their decision should 
be in writing.“ If the parties are present 
when the decision is announced and recorded 
they are not entitled to notice of the deci- 
sion; butif they are absent they should 


109 Hale v. Andrews, 75 Ill. 252; Holliday v. Swails, 
1 Scam. 515; Harris v. Sturdivant, 29 Me. 366; Lock- 
hart v. Wessels, 45 Iowa 81; Scott v. Dickinson, 14 
Pick. 276. 

0 Lockhart v. Wessels, sup. 

lil Tubbs v. Ogden, sup. 

2 Talbott v. Blacklege, 
Stephens, 20 Pa. St. 138. 

3 Fairbanks v. Childs, 44 N. H. 458. 

4 Lambs v. Hicks, 11 Metc. 496. 

5 Hale v. Andrews, 75 LIl. 252; Bailey v. Bryan, 3 
Jones L. 357; Sears v. Charlemont, 6 Allen 437. 

116 Shaw Vv. Gilfillan, 22 Vt. 565. 

117 Talcott v. Stillman, 28 Conn. 193. 

U8 Bills v. Belknap, 38 Iowa 225. 

9 Baker v. Lakeman, 12 Metc. 195; Nelson v. Stew- 
art, 2 Murph. 298. 

120 Robb v. Brachman, 24 Ohio St. 3; Butler v. Bar- 
bour, 2 Wis. 10. 

221 Miller v. Sanborn, 54 Vt. 532. 

12 Grey v. Edrington, 29 Kan. 208; Beschange v. 
Mueller, 50 Iowa 237; Robb v. Brachman, sup. See 
Perkins v. Perkins, 44 Barb. 134. 

1 Tubbs v. Ogden, 46 Iowa 134. 

1% Talbott v. Blacklege, 22 Iowa 592. See Willoughby 
v. Carleton, 9 Johns. 136. 


22 Iowa 312; Shriver v. 





have due notice in writing of the decision. 
But notice that a fence is defective need not 
specify the particular defects. Notice to 
one tenant in common is sufficient when he is 
in sole possession of the premises affected by 
the decision.” The decision may be made by 
two viewers, after notice to the other to be 
present, although the statute provides for 
three viewers. 

§ 15. Defective fences—Rights and Reme- 
dies.—The land owner is under no obligation 
to the owner of cattle to prevent them com- 
ing on his land. If they enter on his land 
and fall into a pit or well, their owner cannot 
recover damages of the land owner on that 
account, whether the land be insufficiently 
fenced or not fenced at all.” So, he is not 
liable for the damage if his neighbor’s ox gets 
into his cornfield, because it is not fenced, 
and kills himself by eating the corn.™’ So, 
if he dues not choose to enclose his land he is 
not responsible to the adjoining owner be- 
cause cattle, not under his custody, pass over 
his land to that of the other and do damage. 
Until the fence is apportioned between the 
adjoining owners it is equally the duty of each 
to keep up every part of it. Hence, if it is 
defective it is as much the fault of one as of 
the other; and being equally at fault neither 
can recover of the other on account of its 
condition. Before a cause of action can ac- 
crue in favor of one as against the other, he 
must make a sufficient fence along the whole 
line, or have a portion of it assigned to the 
other so that the duty would rest exclusively 
on the latter to keep that part in repair. 
Neither can claim the statutory protection un- 
til the fence has been apportioned between 
them for repairs.* If cattle get into the 
plaintiff’s field, because of his failure to keep 
his part of the fence in repair, the owner of 


13 Briggs v. Haynes, 68 Me. 535. 

1% Fox v. Beebs, 24 Conn. 271. 

127 Moore v. Given, 39 Ohio St. 661. 

123 Guyer v. Stratton, 29 Conn. 421. See Fitch v. 
Com’rs., 22 Wend. 132. . 

129 Knight v. Abert, 6 Pa. St.476; Caulkins v. Mat- 
thews, 5 Kan. 191; McGill v. Compton, 66 Ill. 327; 
Hughes v. R. R. Co., 66 Mo. 325, 

1390 Herold v. Meyers, 20 lowa 378. But see Hess v. 
Lapton, 7 Ohio 1 pt. 216. 

131 Cook v. Morea, 33 Ind. 497. 

132 Studwell v. Ritch, 14 Conn. 292; Raugler v. Mc- 
Creight, 27 Pa. St. 95; Rust v. Low, 6 Mass. 90. 

133 Coxe v. Robbins, 9 N. J. L. 384; Meyers v. Dodd, 
9 Ind. 290. 
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the cattle is not liable for the damage." 
Where each agreed, without having any stat- 
utory assignment, to keep up a specific part 
of the fence and one failed todo so, it was 
held that the remedy of the other was an ac- 
tion for breach of contract.” But that view 
is opposed to all the cases which recognize 
that the fence may be apportioned between 
the owners by agreement, and seems to me 
to be unsound in principle. As the law will 
not allow one to recover for damages, which 
have resulted from his failure to do his duty, 
in an action to recover for injuries done by 
trespassing cattle the land owner must show, 
if they entered through his part of the divi- 
sion fence, that it was such as the statute re- 
quired ; or, if through the part which the 
other proprietor was bound to repair, that it 
was not a lawful fence.’ If the plaintiff’s 
fence was sufficient at the place of entrance, 
he is entitled to recover, although his fence 
was defective at other points, provided the 
latter did not in any way contribute to the en- 
trance.* When the evidence showed that 
plaintiff's fence was in places less than four 
feet high, aninstruction that if it averaged 
four feet it was sufficient, is erroneous. If 
the cattle get in where the fence is lawful 
and, also, where itis deficient the extent of 
defendant’s liability is for the jury.” Ifde- 
fendant’s cattle are breachy and break over 
his part of the fence, plaintiff is entitled to 
recover although defendant’s fence was law- 
ful; for the fence laws were designed as a 
protection against ordinary stock, not such 
as are unruly or breachy. 

§ 16. Actions for Damages—Parties.—Sev- 
eral owners of trespassing animals cannot be 
joined in one action for damages.” Each own- 
er is liable for the damages done by his own 
cattle. But if cattle belonging to several 


134 York v. Davis, 11 N. H. 241; Duffee v. Judd, 48 
Iowa 256; Wills v. Walters, 5 Bush. 351. 

135 Walker v. Watrons, 8 Ala. 493; Moore v. Levert, 
24 Ala. 310. See Fox v. Beebs, 24 Conn. 271: Edgerton 
v. Moore, 29 Conn. 600. 

136 Polk v. Lane, 4 Yerg. 36. 

137 Tupper v. Clark, 43 Vt. 200; D’Arcy v. Miller, 86 
Ti}. 102; Lyons v. Merrick, 105 Mass. 71. 

13% Crawford v. Maxwell, 3 Humph. 476; Osborn y. 
Adams, 70 Ill. 291; Rive v. Nagle, 14 Kan. 498. 

139 Prather v. Reeve, 23 Kan. 629. 

1 Noble v. Chase, 60 Iowa 261. 

M41 Cogswell v. Murphy, 46 Iowa 44. 

142 Chipman v. Palmer, 77 N. Y. 51; 
burn, 76 Mo 424. 
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are kept as acommon herd and are under the 
joint control of all, all may be joined in one 
action.'* If cattle belonging to two persons 
make repeated trespasses upon crops under 
such circumstances as renders it impossible 
to distinguish the damage done by the cattle 
of one from those done by the cattle of the 
other, the damages may be opportioned as 
against the owners according to the num- 
ber owned by each. But one owner is not 
liable for the damages done by the cattle of 
others, which enter through the breach made 
by his own cattle, unless such other 
cattle are under his charge.“ A land owner 
is not liable for damages done by cattle of 
another, kept on his land with his consent, 
unless they are in his custody.“* But the 
custodian of trespassing animals is liable for 
their trespasses.’ Where the cattle are in 
the hands of an agister, the owner is not liable 
unless he purposely selected an irresponsible 
or incompetent person as agister.'* 

§ 17. Control of Unfenced Land.—Although 
his land is unfenced, the owner may drive 
cattle off and guard against their return.’ 
But he must use reasonable care not to do 
any unnecessary injury in driving them off. 
He may use a dog provided the size and char- 
acter of the dog does not render that impru- 
dent.! He may use such means as are nec- 
essary to drive them off, and is not liable 
criminally if it results in the mutilation of the 
animal.”? If he inflicts unecessary injury in 
driving them he is answerable for the dam- 
age.'® He may drive them into a highway, 
and if they afterward suffer injury he is not 
responsible therefor. 


143 Osburn v. Adams, 70)III. 291. 

14 Powers v. Kindt, 138 Kan. 74; Partenheimer vy. 
Van Order, 20 Barb. 479. See Van Steenburg v. Tobias, 
17 Wend. 562; Auchmuty v. Ham,1 Den. 495; Benney 
v. Correll, 9 Ind. 72. 

14 Durham v. Goodwin, 54 Ill. 469. 

14 Tewksberry v. Bucklin, 7 N. H. 518. 

147 Kennett v. Durgin, 59 N. H. 566; Moulton y. 
Moore, 56 Vt. 700; Smith v. Jacques, 6 Conn. 530. 

148 Rossell v. Cottern, 31 Pa. St. 525; Reddick v. New- 
burn, 76 Mo. 24; Wood v. Brown, 64 Ill. 357; Cooley 
on Torts, 340. Contra, Sheridan v. Bean, 8 Met. 284. 

149 Lord v. Wormwood, 29 Me. 282. 

150 Totten v. Cole, 33 Mo. 138. 

151 Clark v. Adams, 18 Vt. 425. See Spray v. Ammer- 
man, 66 Ill. 309. SSS | 

152 Avery v. People, 11 Ill. App. 352. See Thomas y. 
State, 30. Ark. 493. 

153 Palmer v. Silverthorn, 32 Pa. St. 65. “aE 

154 Palmer v. Silverthorn, sup. See Knoux v. Wag- 
oner, 16 Ind. 414. 
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§ 18. Fence as a Fixture.—A fence is pre- 
sumably a part of the realty." Rails, when 
made into a fence, became a part of the 
realty. They cannot be replevied as per- 
sonal property where one has wrongfully 
taken and built them into a fence.“” Where 
a fence is built on the land of one, without 
any agreement, it becomes his property ; and 
he may remove it and dispose of the material 
at pleasure; and this rule applies though it 
was not attached to the land otherwise than 
by its weight, and was placed on his land by 
mistake.“* If the fence is placed on his land 
by agreement and he sells to one who has no 
notice of the agreement. the latter becomes 
owner of the fence.“ Material placed along 
the line of a contemplated fence, but not yet 
used, because the fence was not completed, 
was held to be realty.” But the better view 
seems to be that rails do not become fixtures 
until actually or constructively annexed to 
the land.'*! Fencing material accidentaly or 
temporarily detached retains its character as 


realty.!* Crossy JOHNSON. 
Hamilton, Mo. 


155 Brown v. Bridges, 31 Iowa 138; Wentz v. Fincher, 
12 Ired. L. 297; Glidden v. Bennett, 43 N. H. 306. 

146 Emrich y. Ireland, 55 Miss. 290; Kimball v. 
Adams, 52 Wis. 554. See Rawson v. Ward, 128 Mass. 
552. 


15] Ricketts v. Dorrel, 55 Ind. 470. See Stall v. Graves, 
74 N. C. 396; Gibson v. Vaughn, 2 Bailey 389. 

158 Kimball vy. Adams, sup; Ewell on Fix. 59. 
tra. Lowenburg v. Bernd, 47 Mo. 297. 

139 Climer v. Wallace, 28 Mo. 556. See Mott v. Pal- 
mer, 1 N.Y. 564. 

169 Conklin v. Parsons, 1 Chand. 240. 

161 Thweat v. Stamps, 67 Ala. 96; Robertson v. Phil- 
lips, 3 Greene 220; Ewell on Fix. 302. 

1@ Goodrich v. Jones, 2 Hill 142. See Ripley v. Page, 
12 Vt. 353; McLaughlin v. Johnson, 46 Ill. 163. 
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INVIOLABILITY OF CORPORATE CHAR - 
TERS. 


THE NEW ORLEANS GAS-LIGHT CO. v. THE 
LOUISIANA LIGHT AND HEAT PRODUC- 
ING AND MANUFACTURING CO. 








Supreme Court of the United States, December 7, 
1885. 


1. CONSTITUTIONAL Law.— Corporation—Charter 
—Exclusive Privilege Possessed by New Orleans Gas- 
Light Co.—The New Orleans Gas-Light Company, a 
corporation of Louisiana, formed by the union of a 
corporation of the same name with the Crescent City 
Gas-Light Company, has, by its charter, the exclusive 
privilege of supplying gas to the city and people of 
New Orleans, by means of pipes, mains, and conduits 
laid, at its own cost, in the streets and other public 
ways of that city. 





2. . Such Privilege or Contract Invio- 
lable by Subsequent Legislation.—Before the adop- 
tion of the present Constitution of that State the legis- 
lature had authority to grant to a private corporation 
an exclusive privilege of that character, and such 
grant constitutes a contract, the obligation of which 
cannot be impaired by a State law. 








3. Gas-LIGHT COMPANIES.—Business of, May not 
be Pursued by all,as of Common Right.—The manu- 
facture and distribution of gas by means of pipes, 
mains and conduits, placed, under legislative author- 
ity, in the public ways of a municipality, is not an or- 
dinary business, in which every one may engage, as of 
common right, upon terms of equality; but is a fran- 
chise relating to matters of which the public may as- 
sume control, and, when not forbidden by the organic 
law of the State, may be granted by the legislature, as 
a means of accomplishing public objects, to whomso- 
ever, and upon what terms, it pleases. 


4. . [Constitutional Law — Police Power.]— 
Police Power of State Over, not Impaired.—The grant 
of the exclusive privilege in question is none the less a 
contract, because the manufacture and distribution of 
gas, when not subjected to proper supervision, may 
work injury to the public; for, such a grant does not 
restrict the power of the State to establish and enforce 
regulations, not inconsistent with the essential rights 
given to the company by its charter, which may be 
necessary for the protection of the public against in- 
jury, whether arising from the want of due care in the 
conduct of the business, or from an improper use of 
streets in laying gas-pipes, or from the failure of the 
grantee to furnish gas of the required quality and 
amount. 





5. CONSTITUTIONAL Law. [Obligation of Con- 
tracts—Police Power.|—Grant of Irrepealable Char- 
ter does not Oust Police Power of State.—The con- 
stitutional prohibition upon State laws, impairing the 
obligation of*contracts, does not restrict the power of 
the State to protect the public health, the public mor- 
als, or the public safety, as the one or the other may 
be involved in the execution of such contracts. 


6. - [Obligation of Contracts.J}—Con- 
tracts may not be Impaired by State Constitutions.— 
The provision in the present Constitution of Louisi- 
ana abrogating the monopoly features of existing cor- 
porations, other’than railroad corporations, is inopera- 
tive in respect of the charter of the New Orleans Gas- 
Light Company. The State can no more impair the 
obligation of a contract by her organic law than by 
legislative enactment; and the obligation of her con- 
tracts are as fully protected by the National Constitu- 
tion against impairment by legislation as are contracts 
between individuals exclusively. 








Appeal from the Circuit Court of the United 
States for the Eastern District of Louisiana. The 
case is stated in the opinion. 

J. A. Campbell and W. D. Shipman, for appel- 
lants; Z. H. McCaleb, for appellees. 

HARLAN, J., delivered the opinion of the court: 

The Louisiana Light and Heat Producing and 
Manufacturing Company, a corporation of Louis- 
jana, was organized in the year 1881, by H. 8S. 
Jackson, W. Van Benthusen, and their associates, 
under a general law providing for the formation 
of corporations for certain purposes, among which 
are the construction and maintenance of works 
for supplying cities or towns with gas. These as- 
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sociates and their successors, transferrees, and as- 
signs, had previously been authorized, by an or- 
dinance of the common council of New Orleans 
passed January 25, 1881, for the period of fifty 
years, and upon specified conditions, to lay mains, 
pipes, and conduits in the streets, alleys, side- 
walks, bridges, avenues, parks, gardens, and other 
places in that city, for the purpose of supplying 
the public with gas. Among the conditions was 
one to the effect that the rights and privileges de- 
fined in the ordinance were granted and accepted 
without liability upon the part of the city to any 
other gas company to which franchises had been 
granted by legislative enactment. The consider- 
ation to be paid for these privileges was the sum 
of $20,000. 

The benefit of this municipal grant having been 
transferred to the Louisiana Light and Heat Pro- 
ducing and Manufacturing Company, and that 
corporation being about to proceed with the con- 
struction of its mains, pipes, and conduits, the 
present suit was commenced against it and 
its directors in the Civil District Court of 
the Parish of New Orleans by the New 
Orleans Gas-Light Company, which had been 
created, as will be presently explained, by 
the consolidation of other corporations. The 
plaintiff claims to be entitled, for the term of fifty 
years from April 1, 1875, to the sole and exclusive 
privilege of manufacturing and distributing gas in 
that city by means of pipes, mains, and conduits 
laid in its streets, to such persons or corporate 
bodies as may choose to contract for the same. 
The relief asked is a decree perpetually enjoining 
defendant from digging up the streets, and other 
public ways or places of the city for the purpose 
of laying pipes, conduits, or mains for supplying 
illuminating gas, and from asserting any right to 
do so until after the lapse of fifty years from the 
latter date. 

An application for an injunction having been 
denied, the suit was thereafter removed by the 
plaintiff into the Circuit Court of the United 
States, upon the ground that it was one arising 
under the Constitution of the United States. In 
the latter court a bill was filed, so as to conform 
to the general rules of equity practice. 


A statement of the history of the corporations 
concerned in the before-mentioned consolidation 
is necessary to a clear understanding as well of the 
grounds upon which the court below proceeded, 
as of the questions argued in this court. 

By an act of the Legislature of Louisiana, 
passed April 1, 1835, the New Orleans Gas-Light 
and Banking Company was incorporated and was 
given ‘‘the sole and exclusive privilege of vending 
gas-lights in the city of New Orleans and its fau- 
bourgs and the city of Lafayette, to such persons 
or bodies corporate who may voluntarily choose 
to contract for the same;’’ to which end it was 
authorized to lay pipes or conduits at its own ex- 
pense in any of the public ways or streets of those 
localities, having due regard to the public conve- 





nience. The right was reserved to the city, after 
the expiration of forty years, to buy such gas- 
works as the company constructed, and pay for 
the same in city bonds. If the city declined to 
purchase, then its bonds which the company had 
received in payment of its subscription of stock 
were to be renewed for twenty years. 

By amendments of its charter made in 1845 and 
1854, the company’s right to engage in banking 
was, by its consent, withdrawn, and the remain- 
ing rights granted by the original act were con- 
tinued to the corporation under the name of the 
New Orleans Gas-Light Company, to be enjoyed 
until April 1, 1875, when its corporate privileges 
were to expire. This change was made subject to 
the condition that the company should assume all 
the debts and engagements of the orginal company, 
release its claims against the Charity Hospital, and, 
during the continuance of its charter, furnish that 
institution with necessary gas and fixtures free of 
charge. By amendments made in 1860 its charter 
was extended to April Ist, 1895, the exclusive 
privileges granted by the original charter not, 
however, to exist beyond the time fixed in the act 
of incorporation. 

By an act approved April 20th, 1870, another 
company, under the name of the Crescent City 
Gas-Light Company, was incorporated. ‘The 
charter provided that that company, its successors 
and assigns, should, for fifty years from the expi- 
ration of the charter of the New Orleans Gas- 
Light Company, have the sole and exclusive priv- 
ilege of making and supplying gas-lights in the 
city of New Orleans, by means of pipes or con- 
duits laid in the streets, to such persons or bodies 
corporate as might voluntarily choose to contract 
for it. By a subsequent enactment, in 1873, it 
was given authority to issue bonds to an amount 
not exceeding $1,000,000, secured by mortgage of 
its works and property; and it was declared that 
the charter of the New Orleans Gas-Light Com- 
pany should expire on April 1, 1875, from which 
latter date, and for the term fixed in the act of 
1870, the franchise and privileges granted to the 
Crescent City Gas-Light Company were con- 
firmed. 

By a judgment rendered February 1, 1875, in a 
suit brought by the Crescent City Gas-Light Com- 
pany against the New Orleans Gas-light Compa- 
ny, and which involved their respective rights to 
manufacture and sell gas in New Orleans, the Su- 
preme Court of the State held that the former 
company “has the sole and exclusive privilege to 
make and sell illuminating gas in the city of New 
Orleans for fifty years from Ist of April, 1875;°’ 
also, that the act of March 1, 1860, extending the 
charter of the New Orleans Gas-Light Company 
from April 1, 1875, until April 1, 1895, “‘is 
unconstitutional and void,’ as having a title that 
did not declare the object of the act. The latter 
company was also enjoined from conducting bus- 
iness after April 1, 1875, while the other company 
was confirmed in its exclusive right, after that 
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date, to manufacture and distribute gas in New 
Orleans. Crescent City Gas-Light Co. v. New 
Orleas Gas-Light Co., 27 La. Ann. 138. 

The bill sets out the forgoing facts, and alleges 
that during February and March, 1875, the direc- 
tors of the two companies, by means of confer- 
ences with each other and with their respective 
stockholders, concluded to consolidate the two 
corporations under the name of the New Orleans 
Gas-Light Company, which should hold and en- 
joy the rights, privileges, franchises, and property 
of each; that they determined the amount of its 
capital, the number of directors, and the persons 
to compose a board before an election; that the 
two boards made an agreement, in writing, to 
which the owners of all the stock of either com- 
pany have assented; that there has been no con- 
testation by any stockholder of either of the two 
corpolations of the consolidation or consolidation 
agreement; that ‘‘there was a formal vote, com- 
prising more than three-fifths of all owners of 
stock, ratifying and confirming the articles, and 
the agreement and certificate of consolidation 
have been filed and recorded in the office of the 
Secretary of State;’’ that ‘‘the corporation thus 
organized and conducting business, from the 29th 
of March, 1875, has manufactured and sold gas 
throughout New Orleans without question or op- 
position,” supplying the city, its officers, the 
officers of the State, and the public generally, 
and collecting its monthly bills; that there has 
been no suit by the State or the city questioning 
its capacity as a corporation, or its title to all the 
franchises, privileges, rights, or property in its 
possession; that its possession of “the sole and 
exclusive right aforesaid has existed from the 
agreement of the 29th of March, 1875, ‘“‘that the 
State regularly assessed the property of the cor- 
poration and its franchise for taxation, and com- 
pelled it by suit to pay such taxes on property 
amounting to $3,750,000, of which the franchise is 
charged to be worth $1,250,000; and that the city 
of New Orleans, in like manner, assessed the con- 
solidated company, and required from it the per- 
formance of the obligations of its charter in sup- 
plying gas throughout the city and on the public 
streets and in public buildings ever since the 
before-mentioned consolidation. 

The defendants filed a demurrer and plea to the 
bill. The case was determined upon the de- 
murrer, which was sustained and the bill dis- 
missed, without any mention being made of the 
plea. 

The circuit court was of opinion that the con- 
solidation was entirely without legal authority, 
and, consequently, that there is,in law, no such 
corporation as the one which instituted this suit. 
Upon that ground alone the bill was dismissed. 

The effect of the consolidation of March 29, 
1875, is the first qnestion to be considered. 

By an act of the general Assembly of Louisiana 
of December 12, 1874, and_entitled “An act to 
authorize the consolidation of business or manu- 





facturing corporations or companies,” it is pro- 
vided: **That any two business and manufacturing 
corporations or companies now existing under 
general or special law, whose objects and business 
are in general of the same nature, may amalga- 
mate, unite, and consolidate said corporations or 
companies, and form one consolidated company, 
holding and enjoying all the rights, privileges, 
powers, franchises, and property belonging to 
each, and under such corporate name as they may 
adopt or agree upon. Such consolidation shall be 
made by agreement in writing, by or under the 
authority of the board of directors, and the assent 
of the owners of at least three-fifths of the capital 
stock of each of said corporations or companies, 
and a certificate of the fact of such consolidation, 
with the name of the consolidated company, shall 
be filed and recorded in the office of the Secretary 
of State; Provided, no such consolidation shall in 
any manner affect or impair the right of any 
creditors of either of said companies. In the 
agreement of consolidation the number of direc- 
tors of the consolidated company shall be speci- 
fied, and the capital stock may be any amount 
agreed upon by the companies or corporations, 
and set forth in the articles of consolidation.” 

It will be observe 1 that a consolidated company 
formed under this act acquires all the rights, 
privileges, and franchises possessed by its constit- 
uent companies. 

It is contended—and such was the view taken by 
the Circuit Court—that, as the original New Or- 
leans Gas-Light Company had, until April 1, 1875, 
the exclusive right to manufacture and distribute 
gas in New Orleans, and as the like exclusive 
right of the Crescent City Gas-Light Company 
did not come into existence until that day, the 
latter company was not when the act of 1874 was 
passed an “existing” business or manufacturing 
corporation entitled to the privilege of consoli- 
dating with another company. 

In this interpretation of the statute we do not 
concur. The original and amended charters of 
the Crescent City Gas-Light Company invested it 
with powers of an important character, capable 
of being effectively exerted prior to the passage of 
the general statute of 1874. By the act of April 20, 
1870,it was authorized, after its passage, to lay pipes 
or conduits in any of the streets or alleys of the 
city of New Orleans. Upon its organization, it 
was entitled to acquire and hold property for all 
the objects of its creation, to construct works, 
purchase machinery, provide materials, and make 
such preparations as were required to put it in 
readiness to enjoy the exclusive privilege of sup- 
plying the city and its inhabitants with gas on and 
after April 1,1875. After its incorporation it 
could have made contracts, « btained capital, and 
raised money upon bonds secured by mortgage of 
its works and property then or thereafter acquired. 
At the passage of the consolidation act it was en- 
titled to exert the powers given by its charter, ex- 
cept that it could not, before April 1, 1875, en- 
croach upon the exclusive privileges granted to 
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the other company. With the consent of the lat- 
ter company, it could even prior to that date have 
manufactured and sold gas to the city and to its 
inhabitants; for, as declared in the Civil Code of 
Louisiana, (Art. 11,) ‘‘in all cases in which it is 
not expressly or impliedly prohibited, they [in- 
dividuals] can renounce what the law has estab- 
lished in their favor, when the renunciation does 
not affect the rights of others, and is not contrary 
to the public good.”” Without such consent, the 
Crescent City Gas-Light Company could after its 
organization have engaged in the manufacture and 
distribution of gas in those parts or districts of 
New Orleans not included in the charter of the 
old company. Ponchartrain R.R. Co. v. Lafayette 
& P. R. R. Co., 10 La. Ann. 742. For these rea- 
sons, we are of opinion that, on the passage of the 
act of 1874, and, within a reasonable interpreta- 
tion of its language, the Crescent City Gas-Light 
Company was an “‘existing’’ business or manufac- 
turing corporation. entitled to ‘amalgamate, 
unite, and consolidate”’ with any like corporation 
having objects and business in general of the same 
nature. Inso holding, it is not perceived that 
violence is done to any considerations of public 
policy which could be supposed to have prompted 
the act of 1874, or the legislation relating to the 
two companies. 

These views give effect to the decision of the 
Supreme court of the State in Fee v. the New 
Orleans Gas-Light Company, 35 La. Ann. 413, 
which was determined after the decree in the cir- 
cuit court had been passed. One of the questions 
related to Fee’s rights in the consolidated com- 
pany by virtue of his ownership of stock in the 
Crescent City Gas-Light Company. The report 
of that case shows that the articles of consolida- 
tion were before the court, and that their legal 
effect was considered with reference to the pro- 
visions of the act of 1874. Mr. Justice Fenner, 
speaking for the court, said: *‘On the 29th of 
March, 1875, the New Orleans Gas-Light Com- 
pany and the (Crescent City Gas-Light Company, 
two corporations chartered under the laws of this 
State, amalgamated, united, and consolidated 
themselves into one consolidated company, in 
pursuance of the provisions of an act of the Gen- 
eral Assembly, No. 157 of 1875, entitled ‘An act 
to authorize the consolidation of business or man- 
ufacturing corporations or companies.’ * * * 
All requirements of the act were fully complied 
with. * * * The articles of consolidation, and 
the legislative act by the authority of which they 
were executed, evidently present a case of com- 
plete and perfect amalgamation, the effect of 
which was, under American authorities, to ter- 
minate the existence of the original corporations, 
to create a new corporation, to transmute the 
members of the former into members of the lat- 
ter, and to operate a transfer of the property, 
rights, and liability of each old company to the 
new one. * * * * ‘These authorities, and the 
reason of the matter, satisfy us that plaintiff can 
and must look to the defendant company for the 








satisfaction of whatever rights he had against the 
Crescent City Gas-Light Company, in the mode 
and on the terms provided in the articles of con- 
solidation.””’ Again: ‘The law conferred upon 
three-fifths of his fellow stockholders the power 
to effect a consolidation, without his consent, 
and even against his will, and he is bound by that 
consolidation, and by the legal effects thereof, 
which we have heretofore stated.’”’ If the view 
taken by the circuit court be correct, then the con- 
solidation between these two companies could not, 
as adjudged by the Supreme Court of Louisiana, 
have affected Fee’s rights, and compelled him to 
look to the consolidated company for the satisfac- 
tion of his claims as a stockholder in the Crescent 
City Gas-Light Company. 

This brings us to the consideration of questions 
more difficult. It is further contended that the 
right granted to the Crescent City Gas-Light 
Company, of manufacturing and distributing illu- 
minating gas, and now enjoyed by the consolidat- 
ed company, was abrogated to the extent that it 
was made exclusive by that article of the Consti- 
tution of Louisiana of 1879, which, while preserv- 
ing rights, claims, and contracts then existing, 
provided that ‘‘the monopoly features in the char- 
ter of any corporation now existing in this State, 
save such as may be contained in the charter of 
railroad companies, are hereby abolished;’’ and, 
that such article is not in violation of the provi- 
sion of the Constitution of the United States which 
forbids a State to pass a law impairing the obliga- 
tion of contracts. 

These propositions have received the careful 
consideration which their importance demands. 

It is true, as suggested in argument, that the 
manufacture and distribution of illuminating gas, 
by means of pipes or conduits placed, under leg- 
islative authority, in the streets of a town or city, 
is a business of a public character. Under proper 
management, the business contributes very mate- 
rially to the public convenience, while, in the ab- 
sence of efficient supervision, it may disturb the 
comfort and endanger the health and property of 
the community. It also holds important relations 
to the public through the facilities furnished, by 
the lighting of streets with gas, for the detection 
and prevention of crime. An English historian, 
contrasting the London of his day with the Lon- 
dcn of the time when its streets, supplied only 
with oil lamps, were scenes of nightly ro! beries, 
says that ‘‘the adventurers in gas-lights did more 
for the prevention of crime than the government 
had done since the days of Alfred.’ Knight, vol. 
7, ch. 21; Macaulay, ch. 3. Municipal corpora- 
tions constitute a part of the civil government: of 
the State, and their streets are highways which it 
is the province of government by appropriate 
means to render safe. ‘lo that end the lighting of 
streets is a matter of which the public may as- 
sume control. For these reasons, and the neces- 
sity of uniform regulations for the manufacture 
and distribution of gas for use by the community 
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we are of opinion that the supplying of it to the 
city of New Orleans, and to its inhabitants, by the 
means designated in the legislation of Louisiana, 
was an object for which the State could rightfully 
make provision. Authority for the position that 
the supplying of gas to a city and its people may 
become a public purpose is found in New Orleans 
v. Clark, 95 U. S. 652. That case involved the 
liability of a municipal corporation upon coupon 
bonds issued to a company which had undertaken, 
for a valuable consideration, to light its streets 
with gas. Mr. Justice Field, delivering the opin- 
ion of the court said: ‘‘A private corporation, as 
well as individuals, may be employed by a city in 
the construction of works needed for the health, 
comfort, and convenience of its citizens; and 
though such works may be used by the corpora- 
tion for its own gain, yet, as they advance the 
public good, the corporation may be properly 
aided in their construction by the city; and for 
that purpose its obligations may be issued, unless 
some constitutional or legislative provision stands 
in the way.” Legislation of that character is not 
liable to the objection that it is a mere monopoly, 
preventing citizens from engaging in an ordinary 
pursuit or business open as of common right to all, 
upon terms of equality; for, the right to dig up 
the streets and other public ways of New Orleans, 
and place therein pipes and mains for the distri- 
bution of gas for public and private use, is a fran- 
chise, the privilege of exercising which could 
only be granted by the State, or by the municipal 
government of that city acting under legislative 
authority. Dillon’s Municipal Corp., 3d Edit. 
§ 691; State v. Cincinnati Gas. Co., 18 Ohio Stat. 
262. See also Boston v. Richardson, 13 Allen, 
146. 


To the same effect is the decision of the Su- 
preme Court of Louisiana, in Crescent City 
Gas-Light Co. v. New Orleans Gas Light, 27 
La. Ann. 147, in which it was said: -“Vhe right 
to operate gas-works, and to illuminate a city, is 
not an ancient or usual occupation of citizens gen- 
erally. No one has the right to dig up the streets, 
and lay down gas pipes, erect lamp posts, and 
carry on the business of lighting the streets and 
the houses of the city of New Orleans, without 
special authority from the sovereign. It is a 
franchise belonging to the State, and, in the exer- 
cise of the police power, the State could carry on 
the business itself or select one or several agents 
to do so.” 


It will therefore be assumed, in the further con- 
sideration of this case, that the charter of the 
Crescent City Gas-Light Company—to whose 
rights and franchises the present plaintiff has 
succeeded—so far as it created a corporation with 
authority to manufacture gas and to distribute the 
same by means of pipes, mains, and conduits, 
laid in the streets and other public ways of New 
Orleans, constituted, to use the language of this 
court in the case of the Delaware Railroad Tax, 
18 Wall. 206, ‘‘a contract between the State and 





its corporators, and within the provision of the 
Constitution prohibiting legislation impairing the 
obligation of contracts,’’ and therefore ‘equally 
protected from legislative interference, whether 
the public be interested in the exercise of its fran- 
chise, or the charter be granted for the sole bene- 
fit of its corporators.’’ See also Greenwood v. 
Freight Co., 105 U. S. 20; New Jersey v. Yard, 95 
Id. 113. 

But it is earnestly insisted that, since the sup- 
plying of New Orleans and its inhabitants with 
gas has relation to the public comfort, and, in 
some sense, to the public health and the public 
safety, and, for that reason, is an object to which 
the police power extends, it was not competent 
for one legislature to limit or restrict the power 
of a subsequent legislature, in respect to those 
subjects. It is, consequently, claimed that the 
State may at pleasure recall the grant of exclusive 
privileges to the plaintiff; and that no agreement 
by her, upon whatever consideration, in reference 
to a matter connected in auy degree with the pub- 
lic comfort, the public health or the public safety, 
will constitute a contract the obligation of which 
is protected against impairment by the National 
Constitution. And this position is supposed by 
counsel to be justified by recent adjudications of 
this court in which the nature and scope of the 
police power have been considered. 

In the Slaughter-House Cases, 16 Wall. 62, it 
was said that the police power is, from its na- 
ture, incapable of any exact definition or lim- 
itation; and, in Stone v. Mississippi, 101 Unit- 
ed States, 818, that it is ‘‘easier to deter- 
mine whether particular cases come within 
the general scope of the power than to give an 
abstract definition of the power itself, which will 
be in all respects accurate.’ That there isa pow- 
er, sometimes called the police power, which has 
never been surrendered by the States, in virtue of 
which they may, within certain limits, control 
everything within their respective territories, and 
upon the proper exercise of which, under some 
circumstances, may depend the public health, the 
public morals, or the public safety, is conceded in 
all the cases. Gibbons v. Ogden, 9 Wh. 203. In 
its broadest sense, as sometimes defined, it in- 
cludes all legislation and almost every function of 
civil government. Barbier v. Connolly, 113 U. S. 
31. As thus defined, we may, not improperly, re- 
fer to that power the authority of the State to cre- 
ate educational and charitable institutions, and 
provide for the establishment, maintenance, and 
control of public highways, turnpike roads, 
canals, wharves, ferries, and telegraph lines, and 
the draining of swamps. Definitions of the police 
power must, however, be taken subject to the con- 
dition that the State cannot, in its exercise, for 
any purpose whatever, encroach upon the powers 


' of the General Government, or rights granted or 


secured by the supreme law of the land. 
Iilustrations of interference with the rightful 
authority of the General Government by State 
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legislation—which was defended upon the ground 
that it was enacted under the police power—are 
found in cases where enactments concerning the 
introduction of foreign paupers, convicts, and dis- 
eased persons, were held to be unconstitutional as 
conflicting, by their necessary operation and ef- 
fect, with the paramount authority of Congress to 
regulate commerce with foreign nations, and 
among the several States. In Henderson, ete. v. 
Mayor of New York, 92 U. S. 263, the court, 
speaking by Mr. Justice Miller, while declining 
to decide whether in the absence of congressional 
action the States can, or how far they may, by ap- 
propriate legislation protect themselves against 
actual paupers, vagrants, criminals, and diseased 
persons, arriving from foreign countries, said, 
that no definition of the police power, and ‘no 
urgency for its use can authorize a State to exer- 
cise it in regard to a subject-matter which has 
been confided exclusively to the discretion of 
Congress by the Constitution.” Chy Lung v. 
Freeman, 92 U.S. 276. And in Railroad Co. v. 

Husen, 95 U. 8S. 474, Mr. Justice Strong, deliver- 
ing the opinion of the court, said that ‘‘the police 
power of a State cannot obstruct foreign com- 
merce or inter-State commerce beyond the neces- 
sity for its exercise; and, under color of it, objects 
not within its scope, cannot be secured at the ex- 
pense of the protection afforded by the Federal 
Constitution.” 

That the police power, according to its largest 
definition, is restricted in its exercise by the Na- 
tional Constitution, is further shown by those 
cases in which grants of exclusive privileges re- 
specting public highways and bridges over navi- 
gable streams, have been sustained as contracts, 
the obligatidns of which are fully protected against 
impairment by State enactments. 

‘In Bridge Proprietors v. The Hoboken Co., 
1 Wall. 116, it was devided that a statute of New 
Jersey empowering certain commissioners to con- 
tract for the building of a bridge over the Hack- 
ensack river. and providing not only that the 
‘*said contract should be valid on the parties con- 
tracting as well as on the State of New Jersey,” 
but that it should not be lawful ‘‘for any person 
or persons whatsoever to erect any other bridge 
over or across the said river for ninety-nine years,” 
was a contract whose obligation could not be im- 
paired by a law of the State. Mr. Justice Miller, 
delivering the opinion of the court, after observing 
that the parties who built the bridge had the pos- 
itive enactment of the legislature in the very stat- 
ute which authorized the contract with them, that 
no other bridge should be built, and that the pro- 
hibition against the erection of other bridges was 
the necessary and only means of securing to them 
the benefit of their grant, said: ‘‘Without this 
they would not have invested their money in 
building the bridges, which were then much 
needed, and which could not have been built with- 
out some such security for a permanent and suffi- 
cient return for the capital so expended. On the 





faith of this enactment they invested the money 
necessary to erect the bridges. These acts and 
promises, on the one side and the other, are want- 
ing in no element necessary to constitute a con- 


tract.”’ 

In The Binghamton Bridge, 3 Wall. 51, the 
question was, whether a charter granted to a com- 
pany authorizing it to build and maintain a bridge 
across a river in New York for the accommoda- 
tion of the public, in consideration for which it 
was given a right to take certain tolls, and provid- 
ing that it should be unlawful for anyone to erect 
a bridge, or establish a ferry, within a distance of 
two miles on that river, either above or below that 
bridge, constituted a contract within the meaning 
of the Constitution. Under authority of a subse- 
quent statute, another company erected a bridge 
across the same river, within a few rods abovethe 
old one, to the injury of the business of the latter. 
The argument was strenuously pressed that, while 
the legislature could dispose of all matters prop- 
erly the subject of bargain, it had no authority to 
dispose of the right of passing a great river for 
four miles. The court held that the first com- 
pany’s charter was a contract between it and the 
State, within the protection of the Constitution 
of the United States, and that the charter to the 
last company was, therefore, null and void. Mr. 
Justice Davis, delivering the opinion of the court, 
said, that, if anything was settled by an unbroken 
chain of decisions in the Federal courts, it was, 
that an act of incorporation was a contract be- 
tween the State and the stockholders, ‘‘a depar- 
ture from which now would involve dangers to 
society that cannot be foreseen, would shock the 
sense of justice of the country, unhinge its busi- 
ness interests, and weaken, if not destroy, that 
respect which has always been felt for the judicial 
department of the government.’’ It was also ob- 
served, in language applicable to the present case, 
in some respects: ‘*The purposes to be attained 
are generally beyond the ability of individual en- 
terprise, and can only be accomplished through 
the aid of associated wealth. This will not be 
risked unless privileges are given and securities 
furnished in an act of incorporation. The wants 
of the public are often so imperative that a duty 
is imposed on the government to provide for them; 
and, as experience has proved that a State should 
not directly attempt to do this, it is necessary to 
confer on others the faculty of doing what the 
sovereign power is unwilling to undertake. The 
legislature, therefore, says to public-spirited citi- 
zens: ‘If you will embark, with your time, money 
and skill, in an enterprise which will accommo- 
date the public necessities, we will grant to you, 
for a limited period, or in perpetuity, privileges 
that will justify the expenditure of your money, 
and the employment of your time and skill.’ Such 
a grant is a contract, with mutual considerations, 
and justice and good policy alike require that the 
protection of the law should be assured to it.’’ 
See also West River Bridge Co. v. Dix, 6 How. 
531. 
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The same principle was declared by the Supreme 
Court of Louisiana in Ponchartrain R. R. Co. v. 
Orleans Navigation Co., 15 La. 413, where Chief 
Justice Martin said: ‘‘In the same manner as 
Congress may reward the discoverer of a new 
invention or mode of constructing roads, by an 
exclusive privilege, the legislature may reward 
those who employ their capital and industry in 
doubtful enterprises,for the construction of a rail- 
way between two points, which may be of great 
utility to the public, though the success of the en- 
terprige may be precarious.’’ See also Ponchar- 
train R. R. Co. v. N. O. R. Co., 11 Ann. 233; 
Ponchartrain R. R. Co. v. Lafayette & P. R.R. 
Co., ubi supra. Andin Crescent City Gas-Light 
Co. v. N. O. Gas-Light Co., the court said: ‘As 
the legislature had the right in 1835 to grant the 
sole and exclusive privilege to the defendant com- 
pany to make and vend gasin New Orleans for 
forty years, the legislature of 1870 had the same 
power to confer on the plaintiff the same privilege 
for fifty years from the termination of the grant 
to defendant. We, therefore, conclude that the 
grant of the monopoly complained of does not 
violate the Constitution and is valid.”’ 

Numerous other cases could be cited as estab- 
lishing the doctrine that the State may by con- 
tract restrict the exercise of some of its most im- 
portant powers. We particularly referto those in 
which it is held that an exemption from taxation, 
for a valuable consideration at the time advanced, 
or for services to be thereafter performed, consti- 


tutes a contract within the meaning of the Con-~ 


stitution. Asylum v. New Orleans, 105 U. 8S. 368; 
Home of the Friendless, 8 Wall. 430; New Jersey 
v. Wilson, 7 Cranch, 166; Bank of Ohio v. Knoop, 
16 How. 376; Gordon v. Appeal Tax Court, 3 
How. 133; Wilmington R. R.v. Reid, 13 Wall. 
266; Humphrey v. Pegues, 16 Ib. 248-9; Farring- 
ton v. Tennessee, 95 U. S. 689. 

If the State can, by contract, restrict the exer- 
cise of her power to construct and maintain high- 
ways, bridges, and ferries, by granting to a par- 
ticular corporation the exclusive right to construct 
and operate a railroad within certain lines and be- 
tween given points, orto maintain a bridge or op- 
erate a ferry over one of her navigable streams 
within designated limits; if she may restrict the 
exercise of the power of taxation, by granting 
exemption from taxation to particular individuals 
and corporations; it is difticult to perceive upon 
what ground we can deny her authority—when 
not forbidden by her own organic law—in consid- 
eration of money to be expended and important 
services to be rendered for the promotion of the 
public comfort, the public health, or the public 
safety, to grant a franchise, to be exercised ex- 
clusively by those who thus do for the public what 
the State might undertake to perform either her- 
self or by subordinate municipal agencies. 

The former adjudications of this court, upon 
which counsel mainly rely, do not declare any 
different doctrine, or justify the conclusion for 
which the defendant contends. 








In Beer Co. v. Massachusetts, 97 U. S. 32, one 
of the questions considered was, whether the 
charter of a private corporation, authorizing it to 
engage in the manufacture of malt liquors, and, 
as incidental thereto, to dispose of the product, 
constituted a contract protected against subse- 
quent legislation prohibiting the manufacture of 
liquors within the State. The Beer Company 
claimed the right, under its charter, to manufac- 
ture and sell beer without limit as to time, and 
without reference to any exigencies in the health 
or morals of the community requiring such man- 
ufacture to cease. It was decided that, while the 
company acquired by its charter the capacity, as 
a corporation, to engage in the manufacture of 
malt liquors, its business was at all times subject 
to the same governmental control as like business 
conducted by individuals; and that the legislature 
could not divest itself of the power, by such ap- 
propriate means, applicable alike to corporations 
and individuals, as its discretion might devise, to 
protect the lives, health, and property of the peo- 
ple, or to preserve good order and the public 
morals. The prohibitory enactment of which the 
Beer Company complained was held to be a mere 
police regulation which the State could establish 
even had there been no reservation of authority 
to amend or repeal its charter. 


The case of Fertilizing Co. v. Hyde Park, 97 
U.S. 663, is much relied on by counsel. But a 
careful examination will show that it does not 
militate against the views here expressed. A fer- 
tilizing company} having been authorized by its 
charter to establish and maintain south of a speci- 
fied line in Cook County, Illinois, chemical and 
other works for manufacturing and converting 
animal matter intoan agricultural fertilizer and 
other chemical products, claimed that its charter 
constituted a contract the obligation of which was 
impaired by an ordinance of the village of Hyde 
Park, where its works were established, prohibit- 
ing under penalties the carrying of offal though 
its streets from Chicago to the company’s place of 
business. The ordinance was based upon a statute 
passed after the date of the company’s charter, 
investing the village authorities with power to 
define or abate nuisances injurious to the public 
health, and to regulate, prohibit, or license cer- 
tain named trades or callings, and ‘tall establish- 
ments and places where nauseous, offensive, or 
unwholesome business was carried on.’ It ap- 
peared in proof that the company’s factory was 
‘san unendurable nuisance to the inhabitant’s for 
many miles around its location; that the stench 
was intolerable, producing nausea, discomfort, if 
not sickness to the people; that it depreciated the 
value of the property, and was a source of im- 
mense annoyance;”’ and that the transportation 
of putrid animal matter by the company through 
the streets of Hyde Park *‘was offensive in a high 
degree both to sight and smell.” The decision 
was, that the State, under her power to protect 
the public health, could abate the nuisance 
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created by the company’s business, notwithstand- 
ing its works had been established within the 
general locality designated in its charter; and 
consequently, the legislature could, at its discre- 
tion, amend the charter of Hyde Park and remove 
the restriction upon its authority to abate nuis- 
ances, or invest it with power to regulate or pro- 
hibit business necessarily injurious to the public 
health. 

The same principles underlie the decision in 
Stone v. Mississippi, 101 U. S. 814, in which it was 
held that any one accepting a grant of a lottery 
does so ** with the implied understanding that the 
people, in their sovereign capacity and through 
their properly constituted agencies, may resume 
it at any time when the public good shall require, 
whether it be paid for or not,’’ the only right ac- 
quired by the grantee being ‘‘a suspension of cer- 
tain governmental rights in his favor, subject to 
withdrawal at will.’’ The business, for the protec- 
tion of which the contract clause of the Constitution 
was invoked, was declared by the court to bea 
species of gambling, wrong in its influence, and 
tending to ‘“‘disturb the checks and balances of a 
well-ordered community.’’ Touching legislation 
granting the privilege of engaging in business of 
that character, the Chief Justice, delivering the 
opinion of court, said: ‘‘No legislature can bar- 
gain away the public health or the public morals, 
The people themselves cannot do it, much less 
their servants. The supervision of both these 
subjects of governmental power is continuing, in 
its nature; they are to be dealt with as the special 
exigencies of the moment may require, Govern- 
meat is organized with a view to their preserva- 
tion, and cannot divest itself of the power to pro- 
vide for them. For this purpose the largest legis- 
lative discretion is allowed, and the discretion 
cannot be parted with any more than the power.” 


We are referred to Butchers’ Union Co. v. Cres- 
cent City Co., 111 U.S. 746, as authority for the 
proposition that the State is incapable of 
making a contract protected by the Na- 
tional Constitution, in reference to any mat- 
ter within the reach of her police power 
in its broadest sense. But no such principle is 
there established. In that case the question was 
whether a grant in 1869 toa private corporation 
of the exclusive privilege of maintaining a live- 
stock landing and slaughter-house, within a cer- 
tain part of the territory of Louisiana, embracing 
the city of New Orleans—all slaughtering by 
others in that city to be done at the establishment 
erected by that corporation—prevented the State, 
or the municipal government of the city, acting 
under her authority, from thereafter opening to 
general competition the right to maintain 
slaughter-houses and live-stock landings. The 
majority of the court, in the Slaughter-House 
Cases, having determined that the grant was 
merely a police regulation designed to remove 
from the thickly populated part of New Orleans 
*‘noxious slaughter-houses and large and offen- 





sive collections of animals necessarily incident to 
the slaughtering business of a large city,” and 
that the authority to do that rested upon the same 
ground as the power to interdict in the midst of 
dense populations unwholesome trades, operations 
offensive to the senses, building with combustible 
materials, and the burial of the dead, it was ruled 
in the last case that the obligations of a contract 
could not arise out of such a police regulation. 
So far from the court saying that the State could 
not make a valid contract in reference to any mat- 
ter whatever within the reach of the police power, 
according to its largest definition, its language was: 
‘**While we are not prepared to say that the legis- 
lature can make valid contracts on no subject em- 
braced in the largest definition of the police power, 
we think that, in regard to two subjects so em- 
braced, it cannot, by contract, limit the exercise 
of those powers to the prejudice of the general 
welfare. They are the public health and the pub- 
lic morals. The preservation of these is so neces- 
sary to the best interests of social organization, 
that a wise policy forbids the legislative body to 
divest itself of the power to enact laws for the 
preservation of health and the repression of 
crime.’’ In that case, four members of this court, 
while assenting to the doctrine that the State can- 
not limit the exercise of its powers to the preju- 
dice of the public health and the public morals, 
concurred in the judgment upon the general 
ground, among others, that the act of 1869, giving 
exclusive privileges to the company, the validity 
of whose charter, in that respect, was the matter 
determined in the Slaughter-House Cases, was 
not, in any just or Jegal sense, an exercise of the 
police power for the preservation of the public 
health, but, under the pretence simply of exerting 
that power, was an invasion of the right of citi- 
zens, other than those interested in that particu- 
lar company, to engage in an ordinary business, 
open to every one upon terms of perfect equality, 
although, at all times,it was subject to such 
regulations in respect of the locality and the mode 
in which itshould be conducted as the State might 


establish. 


The principle upon which the decisions in Beer 
Co. v. Massachusetts, Fertilizing Co. v. Hyde 
Park, Stone v. Mississippi, and Butchers’ Union 
Co. v. Crescent City Live-Stock Landing Co., 
rests, is, that one legislature cannot so limit the 
discretion of its successors. that they may not en- 
act such laws as are necessary to protect the pub- 
lic health or the public morals. That principle, 
it may be observed, was announced with refer- 
ence to particular kinds of private business which, 
in whatever manner conducted, were detrimental 
to the public health or the public morals. It is 
fairly the result of those cases, that statutory 
authority, given by the State under her police 
power, to corporations or individuals to engage in 
a particular private business attended by such re- 
sults, while it protects them for the time against 
public prosecution, does not constitute a contract 
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preventing the withdrawal of such authority, or 
the granting of it to others. 

The present case involves no such considerations. 
For, as we have seen, the’ manufacture of gas, 
and its distribution for public and private use by 
means of pipes laid, under legislative authority, 
in the streets and ways of a city, is not an ordin- 
ary business in which every one may engage, but 
is a franchise belonging to the government, to be 
granted, for the accomplishment of public objects 
to whomsoever, and upon what terms, it pleases. 
It is a business of a public nature, and meetsa 
public necessity for which the State may make 
provision. It is one which, so far from affecting 
the public injuriously, has become one of the 
most important agencies of civilization for the 
promotion of the public convenience and the pub- 
lic safety. 

It is to be presumed that the legislature of Lou- 
isiana, when granting the exclusive privileges in 
question, deemed it unwise to burden the public 
with the costof erecting and maintaining gas- 
works sufficient to meet the necessities of the 
municipal government and the people of New 
Orleans, and that the public would be best pro- 
tected, as well as best served, through a single 
corporation invested with the power, and charged 
with the duty, of supplying gas of the requisite 
quality and in such quantity as the public needs 
demanded. In order to accomplish what, in its 
judgment, the public welfare required, the legis- 
lature deemed it necessary that some inducement 
be offered to private capitalists to undertake, at 
their own cost, the work of supplying gas for the 
city and its people. That inducement was fur- 
nished in the grant of an exclusive privilege of 
manufacturing and distributing gas by means of 
pipes laid in the streets of New Orleans for a fixed 
period, during which the company would be pro- 
tected against competition from corporations or 
companies engaged in like business. Without that 
grant it was inevitable either that the cost of sup- 
plying the city and its people would have been 
made, in some form, a charge upon the public, or 
the public would have been deprived of the secur- 
ity in person, property, and business which comes 
from well-lighted streets. 


It is not our province to declare that the legis- 
lature unwisely exercised the discretion with 
which it was invested. Nor are we prepared to 
hold that the State was incapable—her authority 
in the premises not being, at the time, limited by 
her own organic law—of providing for supplying 
gas to one of her municipalities and its inhabit- 
ants, by means of a valid contract with a private 
corporation of her own creation. We may repeat 
here what was said by Chief Justice Taney in 
Ohio Life Insurance and Trust Co. v. Debolt, 16 
How. 428, in reference to the authority of a State 
to limit the exercise of its power of taxation: 
‘“‘But whether such contracts should be made or 
not is exclusively for the consideration of the 
State. It is the exercise of an undoubted power 





of sovereignty which has not been surrendered by 
the adoption of the Constitution of the United 
States, and over which this court has no control. 
For it can never be maintained in any tribunal in 
this country that the people of a State, in the ex- 
ercise of the powers of sovereignty, can be re- 
strained within narrower limits than that fixed by 
the Constitution of the United States, upon the 
ground that they make contracts ruinous or inju- 
rious to themselves. The principle that they are 
the best judges of what is for their own interest is 
the foundation of our political institutions. It is 
equally clear, upon the same principle, that the 
people of a State may, by the form of government 
they adopt, confer on their public servants and 
representatives all the power and rights of sove- 
reignty which they themselves possess; or may 
restrict them within such limits as they deem best 
and safest for the public interest.”’ After observ- 
ing that the power of the State to make contracts 
may be indiscreetly and, for the public, injuriously 
exercised, he proceeds: ‘*Yet if the contract was 
within the scope of the authority conferred by the 
Constitution of the State, it is like any other con- 
tract made by competent authority, binding upon 
the parties. Norcan the people or their repre- 
sentatives, by any act of theirs afterwards, impair 
its obligation. When the contract is made the 
Constitution of the United States acts upon it 
and declares that it shall not be impaired, and 
makes it the duty of this court to carry it into ex- 
ecution. That duty must be performed.”’ 

With reference. to the contract in this case, it 
may be said that it is not, in any legal sense, to 
the prejudice of the public health or the public 
safety. It is none the less a contract because the 
manufacture and distribution of gas, when not 
subjected to proper supervision, may possibly 
work injury to the public; for, the grant of exclu- 
sive privileges to the plaintiff does not restrict 
the power of the State, or of the municipal gov- 
ernment of New Orleans acting under authority 
for that purpose, to establish and enforce regula- 
tions, not inconsistent with the essential rights 
granted by plaintiff's charter, necessary for the 
protection of the public against injury, whether 
arising from the want of due care in the conduct 
of its business, or from an improper use of the 
streets in laying gas-pipes, or from the failure of 
the grantee to furnish gas of the required quality 
and amount. The constitutional prohibition upon 
State laws impairing the obligation of contracts 
does not restrict the power of the State, to pro- 
tect the public health, the public morals, or the 
public safety, as the one or the other may be in- 
volved in the execution of such contracts. Rights 
and privileges arising from contracts with a State 
are subject to regulations for the protection of the 
public health, the public morals, and the public 
safety, in the same sense, and to the same extent, 
as are all contract? and all property, whether 
owned by natural persons or corporations. 

Whatever therefore in the manufacture or dis- 
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tribution of gas in the city of New Orleans proves 
to be injurious to the public health, the public 
comfort, or the public safety, may, notwithstand- 
ing the exclusive grant to plaintiff, be prohibited 
by legislation, or by municipal ordinance passed 
under legislative authority. It cannot be said 
with propriety, that to sustain that grant is to ob- 
struct the Statein the exercise of her power to 
provide for the public protection, health and safe- 
ty. The article in the State Constitution of 1879 
in relation to monopolies is not, in any legal 
sense, an exercise of the police power for the 
preservation of the public health, or the promo- 
tion of the public safety; for, the exclusiveness of 
a grant has no relation whatever to the public 
health, or to the public safety. These considera- 
tions depend upon the nature of the business or 
duty to which the grant relates, and not at all 
upon the inquiry whether a franchise is exercised 
by one rather than by many. The monopoly 
clause only evinces a purpose to reverse the pol- 
icy previously pursued of granting to private cor- 
porations franchises accompanied by exclusive 
privileges, as a means of accomplishing public 
objects. That change of policy, although mani- 
fested by constitutional enactment, cannot affect 
contracts which, when entered into, were within 
the power of the State to make, and which, con- 
sequently, were protected against impairment, in 
respect of their obligation by the Constitution of 
the United States. A State can no more impair the 
obligation of a contract by her organic law than by 
legislative enactment; for, her constitution isa law 
within the meaning of.the contract clause of the 
National Constitution. Railroad Co. v. MeClure, 10 
Wall. 511; Ohio Life Ins.& T. Co. v.Debolt.16 How. 
429; Sedgewick’s Stat. & Const. Law, 637. And 
the obligation of her contracts is as fully protect- 
ed by that instrument against impairment by leg- 
islation as are contracts between individuals ex- 
clusively. New Jersey v. Wilson, 7 Cranch, 164; 
Providence Bank v. Billings, 4 Pet. 514; Green v. 
Biddle, 8 Wheat. 1; Woodruff v. Trapnall, 10 
How. 190; Wolf v. New Orleans, 103 U.S. 358. 

If, in the judgment of the State, the public in- 
terests will be best subserved by an abandonment 
of the policy of granting exclusive privileges to 
corporations, other than railroad companies, in 
consideration of services to be performed by them 
for the public, the way is open for the accomplish- 
ment of that result, with respect to corporations 
whose contracts with the State are unaffected by 
that change in her organic law. The rights and 
franchises which have become vested upon the 
faith of such contracts can be taken by the public, 
upon just compensation to the company, under the 
State’s power of eminent domain. West River 
Bridge Co. v. Dix, ubi supra,; Richmond, etc., R. 
R. Co. v. Louisa R. R. Co., 13 How. 71, 83; Bos- 
ton Water-Power Co. v. Boston & Wore. R. R. 23 
Pick. 360, 393; Boston & Lowell R. R. Co. v. Sa- 
lem & Lowell R. R. Co., 2 Gray, 1, 35. In that 
way the plighted faith of the public will be kept 





with those who have made large investments upon 
the assurance by the State that the contract with 
them will be performed. 

The demurrer to the bill of complaint should 
have been overruled. Upon its averments the 
the complainant was entitled to a decree perpetu- 
ally restraining the defendants, and each of them, 
their servants, agents and employees, from the 
manufacture and distribution of gas in New Or- 
leans by means of pipes, mains, and conduits laid 
in or along the streets and other public ways and 
places of that city. 

The decree dismissing the bill is reversed, and 
the cause remanded for further proceedings in 
conformity with this opinion. 

Reversed. 


Nore.—That the charter of a private corporation, as 
distinguished from municipal bodies, is a contract be- 
tween the legislature and the body corporate, within 
the protection of the Constitution, is a principle so 
deeply rooted in our jurisprudence that it has seldom 
been doubted and almost never denied. It was first 
definitely enunciated in the great case of Dartmouth 
College v. Woodward, 4 Wheat. 518, and has since been 
reiterated in a long line of decisions: Green vy. Biddle, 
8 Wheat. 1: Fletcher v. Peck, 6 Cranch, 133; The 
Binghamton Bridge, 3 Wall. 51; Bridge Propr’s v. 
Hoboken, 1 Wall. 116; State Bank v. Knoop, 16 How. 
369; Greenwood y. Freight Co., 105 U. 8.13; Chincle- 
clamouche- Lumber Co. v. Comm., 100 Pa. St. 438; 
Young v. Harrison, 6 Ga. 130; Bruffett v. Railroad, 25 
Ill. 353; Bank of State v. Bank Cape Fear, 13 Ired. 75; 
People v. Manhattan Co.,9 Wend. 351; Zabriskie v. 
Railroad, 18 N. J. Eq. 178; Backus v. Lebanon, 11 N. 
H.19; Commercial Bank v. State,6 Sm. & Mar. 599; 
Cooley, Const. Lim. 340, and many other cases there 
cited. A contrary view was at one time set up in Ohio. 
Mechanie’s Bank v. Debolt,1 Ohio St. 591; and in 
Texas we find an individual expression of opinion by 
one judge to the effect that an ordinary charter is not 
a contract within this clause. State v. Railroad, 24 
Tex. 80. 

Exclusive Privileges.—It was once very strenuously 
urged that the legislature of a State cannot divest it of 
any of its sovereign attributes, by the grant to corpora- 
tions of exclusive and irrevocable privileges. But 
this, upon the authorities, is no longer an open ques- 
tion. It has come to be settled law that the State may, 
by a grant expressly to that effect, preclude itself from 
conferring similar franchises upon any other body 
within the specified limits or during the stipulated 
time. West River Bridge v. Dix,6 How. 507; The 
Binghamton Bridge, 3 Wall.51; Shorter v. Smith, 9 
Ga. 529; Piscataqua Bridge v. N. H. Bridge, 7 N. H, 
35; Costar v. Brush, 25 Wend. 628; California Tele- 
grape Co. v. Alta Telegraph Co., 22 Cal. 398; Slaughter- 
House Cases, 16 Wall. 36. But a grant of privileges 
and exemptions is always to be construed strictly 
against the corporation and in favor of the State, and 
the latter will never be understood as fettering its 
hands with respect to subsequent legislation, unless 
the intention to do so is manifested in the most clear 
and unequivocal terms. Ohio Life Ins. Co. vy. Debolt, 
16 How. 416; Richmond Railroad v. Louisa Railroad, 
13 How. 71; Rice v. Railroad, 1 Black (U. 8.) 360; 
Jefferson Bank v. Skelly, Id. 436; Mills v. St. Clair, 8 
How. 569; Charles River Bridge v. Warren Bridge, 
11 Pet. 420. And if the State does not in express terms 
grant exclusive privileges to the corporation, it is no 
debarred from incorporating a second body for similar 
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purposes, though the interests and profits of the firs. 
may be injuriously affected thereby. Turnpike Co. v 
State, 3 Wall. 210; Shorter v. Smith, 9 Ga. 517; Collins 
v. Sherman, 31 Miss. 679; Fort Plain Co. v. Smith, 30 
N. Y. 44. But no grant of exclusive privileges will 
abridge the constitutional police power of the State. 
Butchers Union Co. v. Crescent City Co., 111 U. 8. 751; 
and see the principal case. 


Exemption from Taxation.—The waiver of the right 
of taxation, referred to in the principal case by way of 
illustration, is the most noteworthy instance in which 
the States have been held to their contracts, though 
stripped thereby of a portion of their inherent power. 
It is well settled that the legislature may, for a consid- 
eration, suspend the right of taxation upon all or a 
part of the corporation’s property, and either indefin- 
itely or for a limited period; New Jersey v. Wilson, 7 
Cranch, 166; Home of the Friendless v. Rouse, 8 Wall. 
480; Delaware Railroad Tax, 18 Wall. 206; Asylum v. 
New Orleans, 105 U. 8. 368; Bank of Ohio v. Knoop, 16 
How. 376; Gordon v. Appeal Tax Court, 3 How. 133; 
Wilmington R’Ir’d Co. v. Reid, 13 Wall. 266; Humphrey 
‘vy. Pegues, 16 Wall. 249; Farrington v. Tennessee, 95 
U. 8.689. Thus where all the property of a corpora- 
tion is by its charter exempt from taxation, a subse- 
quent law exempting only such property as is in im- 
mediate use by institutions of that character cannot 
apply to the corporation in question: University v. 
People, 99 U. 8. 309. But this exemption is only up- 
held as being granted upon considerations moving to 
the State, which give to the transaction the character 
of a contract: Tomlinson v. Jessup, 15 Wall. 454. And 
hence if it is founded upon no money consideration, 
nor upon any charge, concession, or service in favor of 
the State, it is in the nature of a mere license or gratu- 
ity, and revocable at the will of the legislature: Christ 
Church vy. Philadelphia, 24 How. 300. 


‘New Constitution.—As remarked by Swayne, J-, 
‘the constitution of a State is undoubtedly a law with- 
in the meaning of this prohibition:” Railroad Com- 
pany v. McClure, 10 Wall 511. From this it necessarily 
follows that if the people of a State adopt a new con- 
stitution, and its provisions are such as to impair or 
annul the franchises of existing corporations, it is 
equally open to the constitutional objection that it im- 
pairs the obligation of contracts as would be an act of 
the legislature producing the same result. And so it 
has often been decided: Dodge v. Woolsey, 18 How. 
831; Oliver v. Railroad, 30 Ark. 128; Re Oliver Lee & 
Co.’s Bank, 21 N. Y. 9; County of Moultrie v. Savings 
Bank, 92 U. S. 631. 


Eminent Domain.—But the power of eminent do- 
main is one of the attributes of sovereignty with which 
the State never parts, no matter how exclusive the 
privileges conferred or how irrevocable the grant. 
And this position is to be reconciled with the constitu- 
tional limitation under consideration in the following 
manner. The charter and franchises of the corpora- 
tion do indeed constitute a contract, but it isa contract 
held by direct tenure from the State; and is as truly 
property as lands or chattels held by an individual. 
Nor is there anything in the nature of this kind of 
property, or in the circumstances of its origin, which 
makes it more sacred and inviolable than any other 
species. Therefore the convenience and necessity of 
the public will justify its resumption by the State, in 
the exercise of the power of eminent domain; and 
when compensation is provided for its infringement, 
the obligation of the contract is not impaired but re- 
-cognized: West River Bridge v. Dix, 6 How. 507; 
Richmond Railroad vy. Louisa Railroad, 13 How. 71; 
Boston W. P. Co. v. Boston & W. R. Co., 23 Pick. 393; 
Boston & L. R. Corp. v. Salem & L. R. Co., 2 Gray, 1; 








Inre Towanda Bridge Co., 91 Pa. St. 216; Bonaparte 
v. Railroad, 1 Baldwin C. C. 205; Matter of Kerr, 42 
Barb. 119; Enfield Bridge v. Railroad, 17 Conn. 40. 

H. CAMPBELL BLACK. 








WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, . , . ‘ ‘ 5, 6, 7 
OREGON, . . . : 2 
U. 8S. SUPREME CouRT, " . . 3, 4 


1. AGENCY. [Real Estate Brokers—Right to Com- 
missions.|—When Right of Real Estate Broker 
toa Commission Arises.—The contract of a bro- 
ker in the case of a negotiation for the sale of land 
is to bring the proposed buyer and seller together, 
and if the former is able, willing, and ready to pur- 
chase upon the terms, the broker is empowered to 
negotiate a sale of the property; but if the seller 
capriciously refuses to complete the sale, he will 
be liable for the amount of the commissions. Fisk 
v. Henarie, 8. C. Or., Jan. 11, 1886; 9 Pac. Repr., 

22; 9 West Coast Repr. 172. 


. Illustration.—A letter contained a request 
to the person addressed to procure a purchaser for 
lands. The writer was part owner of the lands 
and had full authority to act for the other owners. 
The person addressed acted upon the letter and 
did procure a purchaser, satisfactory to the own- 
ers, and they concluded a sale of the lands to such 
purchaser: Held, that the owners are legally liable 
to pay the commission promised. The writing 
need not, in such cases, be signed by both parties, 
nor contain any terms further than, if the broker 
will procure such purchaser, he will be allowed a 
stated commission; neither is it necessary that it 
contain apt words of contract. - Any language 
from which the terms indicated could reasonably 
be implied would be sufficient. Ibid. 


3. ASSIGNMENTS. [Maintenance.]— What Assign- 
ments Savor of Maintenance,and what not.—An 
assignment of a mere right to file a bill in equity 
for fraud committed upon the assignor will be void 
as contrary to public policy and savoring of main- 
tenance; but when property is conveyed, the fact 
that the grantee may be compelled to bring suit to 
enforce his right to the property does not render 
the conveyance void. [In the opinion of the court 
on this point Mr. Justice Woods says: “The rule 
is that an assignment of a mere right to file a bill 
in equity for fraud committed upon the assignor 
will be void as contrary to public policy and say- 
oring of maintenance. But when property is con- 
veyed, the fact that the grantee may be compelled 
to bring a suit to enforce his right to the property 
does not render the conveyance void. This dis- 
tinction is taken in the case of Dickinson vy. Bur- 
rell, L. R. 1 Eq. 387. The facts in that case were 
that a comveyance of an interest in an estate had 
been fraudulently procured from Dickinson, by 
his own solicitor, to a third party for the solicitor’s 
benefit, and fora very inadequate consideration. 
Dickinson, ascertaining the fraud by a conveyance 
which recited the facts, and that he disputed the 
validity of the first conveyance, transferred all his 
share in the estate to trustees for the benefit of 
himself and children. The trustees filed a bill to 
set aside the fraudulent conveyance, upon repay- 
ment of the consideration money and interest, and 
to establish the trust. The Master of the Rolls, 
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Lord Romilly, in sustaining the bill, said: ‘The 
distinction is this: If James Dickinson had sold or 
conveyed the right to sue to set aside the inden- 
ture of December, 1860, without conveying the 
property, or his interest in the property, which is 
the subject of that indenture, that would not have 
enabled the grantee, A. B.,to maintain this bill, 
but if A. B. had bought the whole interest of 
James Dickinson in the property, then it would. 
The right of suit is a right incidental to the prop- 
erty conveyed.’ The Master of the Rolls then re- 
fers to the cases of Cockrell v. Taylor, 15 Beav. 103, 
and Anderson v. Radcliffe, El. Bl. & El. 806, where 
he says the same distinction is taken. The rule 
was expounded by Mr. Justice Story in Comegys 
v. Vasse, 1 Pet. 193, as follows: ‘In general it may 
be affirmed that mere personal torts, which die 
with the party, and do not survive to his personal 
representatives, are not capable of passing by as- 
signment, and that vested rights ad rem and in re, 
possibilities coupled with an interest, and claims 
growing out of and adherent to the property, may 
pass by assignment.’ In Erwin v. United States, 
97 U. S. 392, Mr. Justice Field, who delivered the 
opinion of the court, said: ‘Claims for com- 
pensation for the possession, use, or appro- 
priation of tangible property constitute per- 
sonal estate equally with the property out of 
which they grow, although the validity of such 
claims may be denied, and their value may depend 
upon the uncertainties of litigation or the doubt- 
ful result of an appeal to the legislature.’ And 
see McMahon v. Allen, 35 N. Y. 403, decided in the 
State where the assignment in question was made. 
Weire v. City of Davenport, 11 Iowa, 49, and Gray 
v. McCallister, 50 Lowa, 498, decided in the State 
where the suit was brought. See also a discus- 
sion of the subject in Graham v. Railroad Co., 102 
U.S. 148. Applying the rule established by these 
authorities, we are of opinion that, so far as the 
question under consideration is concerned, the as- 
signment of Tappan to Clews was the transfer, 
not merely of a naked right to bring a suit, but of 
a valuable right of property, and was therefore 
valid and effectual.”’]} Traer v. Clews, S.C. U.S., 
Nov. 23, 1885; 6 Sup. Ct. Repr. 155. 

4, JURISDICTION. [Federal.] In case of Contest as 
to Validity of transfer by a Trustee in Bank- 
ruptcy.—Where the validity of a transfer by a 
trustee in bankruptcy is assailed, and the question 
is raised whether or not the suit is barred by the 
limitation prescribed by the bankrupt act, the Su- 
preme Court has jurisdiction of the case on writ 
of error to a State court. Traer v. Clews, 8. C. 
U. S., Nov. 23, 1885; 6 Sup. Ct. Repr. 155. 

5. LETTERS OF CREDLT.—General and Special Let- 
ters of Credit Defined.—Letters of credit are in- 
struments whereby one person requests another to 
advance money or give credit toa third person, 
and promises to repay or guaranty the payment of 
the same to the person making the advancement. 
When addressed to all persons in general, request- 
ing such advance toa third person, it is called a 
general letter; and, when addressed to a particu- 
lar person by name, a special letter. Lafangue v. 
Harrison, 8. C. Cal., Dec. 30,1885; 9 Pac. Repr. 
259. 

6. 





. Effect of General Letter of Credit.—Where 
a general letter of credit is accepted and acted up- 
on, the contract immediately springs up between 
the person making the advancement and the writer 
of the letter; and it is, in effect, the same thing as 
though the name of the former had been inserted 
in the letter at the time of writing.—Jbid. 





7. 





. Effect of Acceptance of Special Letter of 
Credit.-W here the person to whom a special letter 
of credit is addressed accepts it, and the person for 
whose benefit it was written is given credit in ac- 
cordance with the letter, a contract springs up be- 
tween the writer of the letter and the person to 
whom it was addressed which binds the former. 
Such contract is auxilliary to the principal con- 
tract between the party addressed and him for 
whose benefit the letter was written, and, upon 
default of the latter, the writer becomes liable to 
him who gave credit in accordance with its terms. 
—Ibid. 








QUERIES AND ANSWERS.* 


[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
o he editor. They are also admonished to make thar answers 
as brief as may be.—Ed.} 
QUERIES. 

20. SUBJECTING THE FEES OF A PUBLIC OFFICER 
TO THE PAYMENT OF His PrivaTE DeBts.—Z. is a 
public official elected to office, has no salary, but re- 
ceives fees and employs four or more deputies to as- 
sist him in performing duties of office. He is insol- 
vent. Can his individual creditors reach the fees of 
the office and if so how? Give authorities. 

SULLIVAN & May. 

[You will have to hunt a good while to find a case 
which holds that the salary or fees of a public officer 
can be intercepted by his private creditors.—Ep. C. 
L. J.] 











21. CARRIERS OF PASSENGERS. [NEGLIGENCE.] 
PASSENGER’S EYE PUT OUT BY SPARKS FROM CAR- 
RIER’S ENGINE.—In an action by a lady against a rail- 
roud company for putting out her eye while a passen- 
ger. The judge charged the jury among other things, 
as follows: “If you should find that plaintiff while a 
passenger upon defendant’s train, was injured by de- 
fendant’s throwing ashes, sparks and cinders into her 
eye, by means of its engine, machinery and servants, 
thereby putting out her eye, nothing more appearing, 
you will return your verdict for plaintiff, unless de- 
fendant should show that the accident was unavoida- 


ble on its part. Was there error in this charge? 
W. L. C. Jr. 


(The charge was correct. The carrier undertakes bv 
his contract to carry the passenger safely; and if the 
passenger, without fault on his part, receives an inju- 
ry from something which proceeds from the carrier’s 
means of transportation, a prima facie case is made 
out, and the carrier must excuse himself or pay dam- 
ages. There is plenty of authority on this point, 
which you can find in Thompson on Carriers of Pas- 
sengers.—ED. C. L. J.] 





22. A PoINT UNDER THE MissouRI HOMESTEAD 
Law.—Mrs. A. is the owner in fee of eighty acres of 
land worth $800, which is used and occupied as a home, 
by her husband, A., and family, consisting of Mrs. A., 
and two daughters, both of age. Mrs. A.’s deed has 
been recorded for ten years. In March, 1882, A., con- 
tracts debts—in June, 1882, Mrs. A. dies, leaving A., 
her husband, and her two daughters surviving her. 
Under the Missouri homestead law, is A.’s interest in 
this land exempt from sale asa homestead as to the 
debts contracted in March, 1882? If so why? Please 
cite authorities. I supposed that there was no doubt 
but that it was subject to execution until an eminent 
circuit judge of this State decided that it was oe. - 
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CORRESPONDENCE. 


WANTS US TO PUBLISH AN UNREPORTED 
CASE. 
To the Editor of the Central Law Journal: 


Will you please publish in full the opinion of the St. 
Louis Court of Appeals in case of Meier v. Thomas, 
No. 790. The case is referred to in vol. 5, Mo. App. 
page 584. This is the only case, I think, that construes 
§ 3091 Mo. Rev. Stat. since its amendment in 1877. If 
the opinion holds out the syllabi it is well worthy of 
publication. By complying with this request you will 
oblige an old subscriber. G. C. HEARD. 

Sedalia, Mo. 


[Yes: We will publish it, as soon as we can have it 
annotated. Asa general rule we cannot comply with 
requests to print particular cases in full, because the 
cases in respect of which such requests are made are 
often of no general importance; but we want to oblige 
those who oblige us, and where we can we will. Eb. 
Cc. L. J.) 

FOREIGN EXEMPTION LAWS AND GARNISH- 
MENTS. 
To the Editor of the Central Law Journal: 

Possibly the following cases may suggest to your 
correspondent ‘‘Ortis,”” [22 C. L. J. 141), a way by 
which to prevent a party from evading the exemption 
laws of his ownState by commencing garnishee or at- 
tachment proceedings against his debtor in another 
State. Keiser v. Rice, 47 Md. 203; Dehon v. Foster, 4 
Allen, 545 and 7th Allen, 57. H. 

Winona, Minn. 





To the Editor of the Central Law Journal: 


In Vol. 22, No. 6, C. L. J.—I notice a communication 
on the question of the right of a railway company as 
garnishee to set up the debtor’s right of exemption, 
AsItake a decidedly different view than the one 
therein expressed by the writer of that communica- 
tion, I would like to call his attention to the cases of 
C. & A. R. R. Co. v. Ragland, 84 Illinois (Supreme 
Ct.) R. 375 and C. R. I. & P. R. R. Co. v. Mason, 11 
Bradwell (Ill. App. Ct.) Reports, 525, (and cases cited) 
which fully discuss the subject, holding not only that 
a garnishee may claim the debtor’s exemption for him, 
but that it must do so or respond to a double liability. 

Chicago, Ill. J. B. SKINNER. 


RAILWAY NEGLIGENCE— DOG ON TRACK— 
DUTY OF LOCOMOTIVE TO GET OUT OF WAY 
OF DOG. 

To the Editor of the Central Law Journal: 

In your issue of the 29th ult. you refer in terms of 
great contempt to the case of Baker v. L. & N. Ry. Co., 
recently tried before the circuit court of Davidson 
County, Tenn., and in conclusion say: “The defendant 
being a railroad company, it is almost needless to say 
that the farce ended ina verdict for damages in favor 
of the plaintiff the amount assessed by the jury being 
$50.” The fact that the action was for the negligent 
killing of a dog seems to be the moving cause of the 
JOURNAL’s disgust. Now what I want to say is, that, 
leaving out of the question all sentiment (based on the 
fact that of all the lower animals the dog is man’s most 
faithful friend and intelligent companion), it is getting 
time that the ancient fiction that a dog is not property 
should be stricken from the law. There are to-day in 
the United States scores of dogs whose actual, salable, 
market value runs up into the thousands of dollars. 
There are thousands of dollars of capital invested in 





the business of breeding and training setters, pointers, 
spaniels and other sporting dogs. The business is as 
legitimate as that of breeding race-horses and quite as 
useful to society, and it is engaged in by men of equal 
brains, culture, enterprise and capital. Shall these 
men be denied the protection which the law extends 
to all other property owners because they have in- 
vested their money in fine dogs instead of in game 
cocks or fast running horses? Eventhe common law 
answers, No! Bouvier says: ‘‘A dog is said at com- 
mon law to have no intrinsic value, and he cannot, 
therefore, be the subject of larceny. But the owner 
has such property in him that he may maintain tres- 
pass for an injury to his dog.” Sir William Blackstone 
evidently would not have regarded the action of the 
Tennessee court as a “farce,” for he says that to stea 
or injure a man’s dog is “such an invasion of property 
as May amount to a civil injury, to be redressed by a 
civil action.”” 2 Bl. Com., p. 393. Again he says, in 
speaking of dogs, that “‘a man may have a base prop- 
erty therein and maintain a civil action for the loss of 
them.” 4 Bl. Com., 235. And by statutes of 10 Geo. 
II, c. 18; 7 & 8 Geo. IV, c. 29, and 8 & 9 Vict., c. 47, 
dog stealing is declared a misdemeanor and punisha- 
ble by fine and imprisonment. Several American 
States have statutes to the same effect. With such re- 
spectable authorities at hand an action for the negli- 
gent killing of a dog is not necessarily a ‘‘farce.” 
Pine Bluff, Ark. BAaCKWOODSMAN. 








JETSAM AND FLOTSAM. 





HarD SENSE IN SPEECHES.—[Ed. Jetsam and 
Flotsam:} Bucklin & Co., Chicago, sued Tarrand & 
Sheeley, Detroit, and Sheeley defended his own suit 
with signal ability, proving tothe court and jury that 
all men are eloquent in what they know. Plaintiff 
wanted pay for patent medicines furnished three years 
since on commission. Defendant said he offered to re- 
turn them and never intended to buy them on his own 
hook. The whole trial was amusing, but: more especi- 
ally the argument of counsel. Plaintiff dwelt (in clos- 
ing) upon the fact that he was ata disadvantage in 
having a deposition instead of a living witness, and at 
this point Sheeley began: “Im sorry he’s not here, 
gentlemen, for I hate to fight overafence. He isa 
noble, good fellow; but good fellows often differ; 
whole nations divide up into parties. He began poor, 
and by industry and advertizing he is a ten millionare; 
I am glad of it. You would believe him as well as you 
can believe me; but that don’t give this medicine a 
money value unsold on the shelves to Farrand & 
Sheeley! What is this medicine? Why, ninety per 
cent. Chicago water above the bridge, four per cent. 
yellow ochre, and the balance bitter apple or coloring 
matter. What is Hostetter’s Bitters but alot of poor 
whiskey and worse pepper? ‘I happen to know what 
Hostetter’s Bitters are,” broke in Judge Douglas, the 
opposing counsel. ‘“‘Of course you do! All good demo- 
crats know about poor whiskey,” answered Sheeley, 
and went on: “‘AsI was saying, gentlemen, this man 
who invented those bitters made them up out of bad 
whiskey and poor water, and went along up and dowy 
the Hudson river and painted the rocks blue with 
labels, ‘“‘ Use Hostetter’s Bitters’ till thousands used 
them. I’m no lawyer, gentlemen, but I understand 
bitters and medicine both, and we keep our contracts 
and pay our debts. He won. J.W.D. 
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